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N. B. | This mark + keto it occurs, is prefixed to the Tear of the 
perſon's Death. 
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LIAN, (the Hiſtorian,) wrote about the Year of Chriſt 130. 
Mſchines, (the Orator,) flouriſhed at the fame | time with De. 
moſihenes. 
ATHELBERT, K. of Kent; baptized, A. D. 592. f 613. 
AETHELRED, K. of Englond > his Reign, A. D. 978, or 979. 
T 1016. ee 
ALBINUS ( Clodjus, ) Emp. Proclait 
Pertinar, A. D. 194, bt 156. but 
ALEX. SEVERUS, En. * 5 1 


x 8 in Britain upon the Death of 
(4-year or two after in Gaul. 


ALFRED the Great, N ef Byglune but firſt 'of the We fl-Saxons ;) be- 
gan his Reign, A. I ys. t. got.” Hi Laws we may ſet about 
the Year 874 : for tlie Pele ys chem to have been made while 
he was K. of the Weſi-Stxltt- ofily'; zuck therefore before the Danes 
had got full poſſeſſion ok the reſt rt of the Saxon . ; which 


N Uf Burhed K. of 4 


they did in 874, by the Expul 


1 
to him. But his Treaty with Gurbrun the Dane, ſo eng mchtion-. 
ed; (in which, ſays Spelman, his Son Pr. Edward was joined w. 
him , only for the more ſhew of Authority; for it could Sk be 
| ward himſelf, as King, that made it, becauſe Guthrun di cc 
T at leaſt, before Mis acelllam-n the Throne, as the fame 
ſerves; ) . myſt have been ſome time berwixt the year 97 5, 
* the r and ſhorter Capitulation was made, (Spclmen, lays { [c on Pap 
and the year 890, when Guthrun died. [Spelman. in tg. fred N. 

2 lived N 416 Years before Chriſt. A, 
AMASIS, K. of » #gypt, from the Year 5 G7, to _— before Chriſt. 
In this, Sir Iſaac Newton differs bur a Yat Or c from Helvichs. 

2 aus Pius, N wy 2 1 5. TY. 

A 'TONINUS, (Phil ophug,). and. 5, Empp p. ae joint- 
5 car, Years, vir. 1.78, 1 722. x . 12 05 the former, {who be- 
gan 
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oh his Reign, A. D. 162, 1 e; did 5 * 0 

8 Go b the Year 193. ee 
Ancaprus and Honors, Epp (i due Van eig 

Father Tbeodeſus,) held the Empire together, (che former in the Eaft, 


the latter in the Weft,) from the VINE 2 do . ears »» of 
— 5 the Year 423. SN 


Archilochus, the Poer, lived ations. 7 17 Year hin Chriſt. wh 

AR1STOTLE, the Philoſopher, flouriſhed about 342 before Chrilt. 

| ATHALARIC, K. of the Offrogoths'in Iraly, from the Year of Chriſt 
26, to 534. | 

eee or Ethelfan, K. of England, A. D. 924. f 40. 1 

Atbenguc, who wrote the Deipnoſophiſts lived A. D. 170. — 

AucusTus Ceſar. His Time may be reckoned from the / Deach of Ju- 


lius, 41 Years before the Birth of Chriſt, to the 16th after it. 
AURELIAN, Emp. A. D. 272. ſlain, 276. 
f nc 


Calliftratus, (he e Lawyer 50 in che Emp. Ales. Severus 8 time. 
F. 49. Tt. 14.1. 2.4. 6. 
CANUTUS, the Daye, K. of England; botame ſo, A. D. EY 1 1 IPA 
CARLOMAN, Duke and Prince of the Franks j in Rd A. D. 7413 . 
| abdicated, and turned Monk, A. D. 746. J 
Catullus, a Roman Poet, in the times of  uliue and Ange 88 | 
Cxcxors, K. of Athens, built that City (which he "ed Cecropia; ) =_ 
about the Year before Chriſt, 1080, according to Sir Iſ. Newton, IF 
in his ſhort Chronology ; 5 and reigned many Years in Attica. I 
CHARLEMAIGNE, or CHARLES the Great, K. "- ym A. D. 769: = 
and of 774.1 r Boo. e 
CHARLES. the Bald, K. of France, A. D. 340; $75. . 
'CHARONDAS, Legiſlator of row rv * dou and * in Hal 
near Where the ancient Sybarii ſtood; 'berwixt the mouth of 
River Yybaris, {now Coch le, e Sabaro,) and that of the vat his, 


(no- -atti, or Crate,) in Calabria, upon the uE 1 Ae 3 
died about 460 Years before Chriſt's e — 
CHILDEBERT I, K. of France, A. D. 511. +55 8. HTO _ "i 
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CHILDEBERT II, K. of re and ſome ocher 1 of France, A. D. J 
a 3 K. of Shs, i D 1 1384. | 1 : | - 
CHINDASUINDUS,. K. of the: Wifigorhs, in Spain, AD. £4, + 651 1. „ 
Cicero (M. Tullins,) the Roman Orator, f 101 che | | | 3 
4 Year'before e in which laſt Year he. 

ad Horum. | 


CLEOMENES, Pr, of Marbymoa, in hea. & Lakes 4/7. if, | 2 * 
I G9 © 1 K* a e 1 - 4 « 


ConsranTINE the Great, Emp; Reigned- 3 Yea ln 
|  Zo6, or 307, (part of his time with Galeriur Maxmian, Licinius, 


Kc. till 325, and chence alone,) to che Lear 337, when he died. ö 
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CONSTANTINE II, K. of Scotland, A. D. 86 O1 187% I. 2161 * 
|  CONSTANTIUS 21 ConsSTANS, Em * began theit Reign, A. D. 37. 
1 wich Conſlamtine II, cheir dder Brother, Go three: Y cars;) — vreh 
| im, They two remained in che Empire of the Weſt add Eaſt, e- 
| * to! the Yeat 350 j when 'Conflats s being murder en, 
autius reigned alone; and 1 361. £41 e ne 
'E Cteſias, the HY orian, lived and wrote, about Wem. beloreiC Ohriſt; 
in'the Reigi Artaxerxts Mnemon'K. of PH,Ej¶m rd wh _ 
en e 55 eee KY ay „EH l 4 COT 
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DIAGONDAS 18 Theban aſe „„ „ 11994, r Ort, ee 
> W h . ˙ 2 0} 8.0 2a. d5 een 
Diagors of Melos, che Philoſopher 75 "lived 47 oYears :betate Ohriſt. 
Collier. an nenn 1 * N tl N Res 
DIOCLESIAN and MAXIMIAN, 5 p 
* of our Lord 285, to 304, when 

Diollorus che Sicilian, wrote his rs wie) for ren bes Gluiſt. 
Diogenes Laertius, wrote about the Year of our Lord 14%4 is 
Dionyſiur Halicarnuſſeus, the Hiſtorian, Vrote about 26 X cars before | 
Our. Saviour. * . Sore Bat 55) mnt 
DomiTIAan, Emp. A. D. 83. ſlain, 97. 
DonaLD. VI, K. of Scotland, A. D. — 1 904. 
Dnaco, the Athenian Legiſlator, 57% Years, 25 
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Ec An, K. of England, - A. D. 959. +s 97 5. 
EDMUND, K. of England, A. D. 9403 called the 1 e 
wherein he made his Laws, A. D. 944. Dr. Ine 
EDWARD the Elder, (Son of Alfred,) K. of Englan „A. 
EDwRRD the Confeſſor, K. of England, A. D. op 1. 106 
ERvi610s; K. of the" Wiſgorbs,. A. D. 680. f 68 Gre” hat 
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Gellius (Aulus, ) wrote about 120 Years * Chriſt. TY g ; 
GONTRAN, K. of Burgundy, A. Big 14595 4 i 
GRATIAN and VALENTINIAN II, Empp. e. 
ed together from che Vear of Sur lord; 7 to 
Copartners firſt and laſt. Vlentinian us ür 
| GrEcGoRy, K. of Scotland, A. D. 872. T 893. 
 GrIMoaALDus, K. of 2 A. D. Se ee 
n K. of. E RM 1 de 8 #19 0 8: 24. 
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chat Empire, A. D. 11433. 
HRT I. (Auceps, or the Fyuler,) Emp. AI 
Heraclides Ponticus, en 320 Years, efore 
Hermogenes, che Greek Rhetorician, ;A, D. 154. 
2 Roman Lawyer, about the Year of ( 
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Hiſtorian, 460 Years before Chriſt. [Sir Iſaac 
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teek Poet, about 870 W before Chri 
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the hiloſopher, lived 7 che Vear K 0 Lord 46 
as I ſup oe by Dacier's Account of him in his Life. 1 
Homer, lived * the Vear before | Leauron.] | 
| Honoxyus, and Tyzoposws II, 1 
Honorius died: but Theo | 
Horace, the Roman Poet; born 63, an iſt = 
1392 1010 A 0 r Jo J HKT 48041 I 


Ina, K k. of the Weff Saxons, A. D. 688: 
ſuppoſe to have been made, it 
refſly 3 in the Preface to them.” #, BOL od 
the Otator, lived 861 | 
Mw iy e 454 Years on 
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[ 2 Y +90 CTHONDDOet 
l | ; Libius Severus; ſo he ſurvived / Authemiur alſo about two or three 
3 7. Fears longer, and | 474. 7 9 
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Lxo VI. (Philoſophusy): Ep. of the Faſtizʒ cini whoſeth io Mie Oel 
& ris Father mee, dec, Was ca 
upon his A. DD S8 ander 8. 

Lewis the Pious, Ea of the Weſt, A. D. 8 14. aſſociated his Son Lo- 
thbarius in the Empire, A D. we. T 840. | | DONT TOE K 
Pr, al and . Lombardy, A D. 85, 17875. 


rian, lived in our Saviour' 5 time: Helv VICK 


ALL A. J "2 NY | 'anvnF.) 7 nd 
LornAkius, Emp. and K. of La y hig! ather in 
the kya oy D. 8179, Cry, Gy King, 942, agd, EmpaThs.3 
reigned alone from 840 3 but abdicated, and nen Monk, 8554 
UITPRAND, K. of Lombardy, A. B. 712. T 743. T gow * 
Lycurcus, Lawgiver at Sparta; about. thei. Year; before! Chri n 
or 705. [Sir Iſazc Neuron] N 3 8 u e 30 wot bofligel 5d: i 
LYCURGUs, K. of Thrace, ſlain. by gelen, e 228772 ay F 
20. Sir: Iſaas Neuf. JJ % 
xator, 406 years before: hilt. 190 99905 oflw) 38919 
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Machzrn, K. of Scotland, A. D. 1046. 106 1. ours IMI 112 Y 
Macer, che Roman Lawyer, A. D. 23 ù7. 41 
Maczinus. (Ogilius,) Emp. A. D. 217, 1 8. 0 0 4 1 10 ca AO. AQ 
Macrobius, wrote ele odafius the Great, about the Veat 0 | 
Lord 30 9. fs SITING tp ok Ho 9tt3 07444 
MaAnoMeT,, the eat Pro her l che Turks; Ei bgtic flom A 
ca is dated A. D. 622; His Death, 63 1. Ce bs eee 
MAJORIAN, / Emp. (in ige Weſt,) gan his Reign with Le, I. A 
457, and was Murdered: eee 46101! » n 913,984 
MALCOLM II. K. of Sqorla . 1010.4 e di AN 
Marcian, a Roman . ; ſome time afrer Papinies vas appears 
| 5 «Nl 48. tit. 50. 7. OL 1 hb 0 i ke 4 iſo e eee 
Martial, the Poet, A. D. 82. E Nin Hicks Oed en 
MARTIAN. p (in the Eaſt,) A. D. 450.1 27. 305 (LTH VG 
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P1SISTRATUS, Uſurper at Athens, 0 or 552 years | 
[Sir Iſaac 7 He reignee ſeveral ears; | 
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Strabo, the Geographer, live -and/wrore in jour Saviwi'" 7 ien 
Sberoniur; the: 'Hiſtorian, about the year of Our Lord 126. Hd 
A urn) Didtzor,” 80 0s. before Ohriſt. h fee 
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both of them tog ther front 2 T n eo 54K 
Throposjus II, or the Vounger, (the. Son | Arcad tus, ) 7 — 
Emperour by his fa ther, when he was but a year or two old, A. D. 
492.3. bore the name with Him, and. his Uncle Honoriur, to the 
year 408; the former d ying then, he reigned on with the latter 
till 423; and upon his Death, Alone, till 425; when he took in 
their Siſters Son, his Couſin Yalentinian III; whom he left in pol- 
{effion at his own Death, A. D D. 450. wil 
Theſp -ſpis, the Tragedian, Begin to act in Sblons time: but ſurvived and 
flouriſfed feVeral years Beyond Him, efore Chriſt, 532 
TER TSC ar, ſucceeded Auguſtus, . 5 "15 5 or 1 63 ; and. reigned 
op thi Year 38. r 
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in by writing to e, but 10 
prevail with chem o tolerate or wink at, Lewdneſs?. and can 1 


FFF dane 0 215 


more f or ede ew rep C0160 At 55 5 905 
Ax p bo ſhew that: e is no Friend to 
After haran a 4 0 . 
on the miſchievous Effects of drinking Geneva; 


(p. 89, &.) for a large Catalague of ſolid Bleſſings 68 he calls them): 
that accrue from it. In anſwer, to his Bleſſings, which are very ſilly 
ones, I need only ſuppoſe his Mz chiefs, which are very ſolid ones: 
and of the Miſchiefs of Drunkenneſs in general, L thin I have faid: 

enough in che proper Tie a bot 21 f“ 


* 


TRE laſt Head upon which 1 ſhall trouble my ſelf with him, is 
Dueling. He pleads ſtrongly for it in point of Honcur; and c if 
« there be any Honour at all, ſays he, it teaches Men to reſent 


all 


< Injuries, an accept Challenges. p. 242.) I ſuppoſe; he read his 
Bible; becauſe he acknowledges, © that chis of. Honour 


ce is diredtly oppolite ro Religion” ; and ſhews it in ſeveral I ſtances, 
and owns it an Objection of gh but his only Solution is, 
How to recontile them, muſt be leſt to wiſer Heads than mine. 


igh thy it cles 1 


m, hen it A 
diſt Religh jon. If we Had no Wiſer Heads, or better / 
His, I ſüppoſe Religion ald be new ew modellel, t 
"thoſe Anderl THE 


ve, Would eveng, ane out; 
Ae 


5 25 5, 246.) Obſerve how 
ro be ag 
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e e 535 tend mib ae 
ati which is, truly, (and one can hardly read it without con- 
empt;) char «if every ill-bred Fellow might uſe what Language he 
60 . ale; without being called to an Account for it, all Conv 
& would be ſpoiled: (p. 242, 1430 But what follows 18 ot to be 
read without Indignation and Horror. He thinks it ſtrange, chat peo- 

ple ſhbuld grudge to ſee perhaps half 4 dozen Lives facrificed in a 
« Tyelv to obtain ſo valuable a Blelling, as che Ppliteneſs of 
« Manners, the pleaſure of Converſation, and the * Happineſs "of Com- 

8 general. (p. 244.) A ſcandalous Reaſon for deſtroyi 
fe in the compaſs: of 4a ole A 
ks fra tlie Lives of Men, While he is Wil 
ficed to: the idle chat of 2 Com any, under 
However, his notable = r[\Reformiacion;? 01 
at firſt, ſtands recommended in this- bale e a fays. hg # ar 


you hinder D "offends that Way, and 
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00 make the Laws aguinſt in ab ce as you can; but don't take away 
| | the 


49mg} 


** INTRODUCTION. 


5 che thing its ſelf, the Cuſfom of it. 4p. 2440 have alrite y:expoſ- 
ed the Abſurdiry of this; and, therefote have no more to day; to hun 
7 25 r Be I OW] 155 Lap 404% ei K DW. II 3% 
TRE care of Antiquity, (which was more in earneſt than He,] fen 
dhe ſuppreſſing of Vice, appeared in ſome meaſure, by National Pro- 
viſions or Cuſtoms for puniſhing of one Vice or other almoſt every 
where; and more or fewer Vices, according to the goodneſs gf their 
Polity; and by different kinds of Puniſhments, ſo as ſuited their Ge- 
nius, or Apprehenſion of things, and ſeemed to them moſt likely to 
be effectual. But it appeared farther, in ſome. of the better conſti- 
tuted States, in committing the Inſpection of ſuch Offences, and Ani- 
madverſion upon the Offerders to certain particular Magiſtrates, whoſe: 

Office it ſhould be eſpecially ro look after them. 


(e) Alex, ab Alex. Dier. W E find amongſt the Car thaginians (e) a Pr = 
Genialium, Ls 3. ©. 13.  fefFus Morum, who had the cenſuring of their Mo- 
rals, of what Quality ſoever they were. And ſuch an one He was, 
becauſe of the ill Character of Aſdrubal, or the ſuſpicion of ſome lewd 
familiarities berwixt them, forbad Hamilcar to have any Converſation 
with him. „ | ho 
AMONGST the Athenians, their Court of Areopagus had a ſpecial 
O Peters Sichen Gre Eye to ſuch as lived diſorderly, (f ) or were. guilty 
breon. Of any Impiety, or Immorality, and puniſhed chem 
according to the merit of their Offences: as on the other hand, 
ſuch as were eminent for a virtuous courſe of Life they had power to 


THE Romans had their Adiles of the People; part of whole Office 
00) Roba Antiqu. Roman, it was to accuſe Women of ' Adultery, (g) to take 
. 7. c. . Cognizance of Gaming, to inſpect the Taverns and 
V iftualling Houſes, wy ; reſtrain all Debauchery there. But the moſt 
celebrated Inſtance of this kind, were their Cenſors, whoſe peculiar 
charge it was to ſuppreſs Debauchery and Vice; and their Perſons were 
for that reaſon ſacred, and their Office venerable. Plutarch ſpeaks of 
0%) Plut./im. Car. Maj. p. it; (5) as the moſt conſiderable Dignity in the Re- 
. £0 7, Z9%e. P. 79. public for Reputation: but Roſinus (i) gives us a 
„C te Ag Kom. L. more diſtinct Account. © In the year 3 10 from 
©. the building of Rome, (ſays he,) the firſt Cenſors 
were appointed. And their Buſineſs: (amongſt other things) Was, 
« to obſerve the Life and Morals of every ods even the Knights 
and Senators; and to ſet àa mark of Diſgrace upon any Citizen, to 
© remove any Senator from his Rank, and take away from a Knight 
his Horſe and Ring, if his Behaviour were reproachable: as alſo, 
to put down whatſoever ſeemed to Them pernicious to Virtue and 
«if de of Manners. ' Alciat, "ſpeaking of theſe Cenſors, gives his 
600 Alen in 1 111. C. Opinion, (&) that their Office is ſtill as neceſſary” as 
eser few. Tom. ever; (indeed, there is no looking into the World 
r without being of the {ane opinion :) and we muſt 
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their Ground, and are encreaſing da 
have the Execution of good Laws againſt 
Immorality and cnels velted. in them: hüt not being Nectolly + 
conflituted for this pu La and be ing N 
Buſineſſes to employ 


ed, and ver) 
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either not zeal! enough t it E any reat.. Importance, or not 
Virtue enough themſelves, them our in corredting che .Vices .x 
of others, Where this' is likely to nd; there is no diffic fore 


ſeeing. But I will derain che Reader no, lon er 
expect in the Body of this 
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perſons ; allowing an 
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| worth che guatding, ſomething muſt be done to proyide againſt the 

firſt attacks upon it; againſt what would  debauch'the Fancy with 

| Jooſe and lewd Idead © For this reaſon, ſome Law na 
and wiſe Men have adviſed ind wiſhed for more, againſt Obſcene Talk- 


Of the Incentives to Vice re. 


Tut Incentives to Lewdneſſe ate many ; and Nature is too well 


prepared to kindle at ſuch Fires: and therefore, if Virtue be thought 


Y 


have been made, 


ing, and lewd Poetry, Books, and Pifturet ; which aſſault the chaſtity 
of thi Mind, and inflame Imagination in a very dangerous way: 
THERE is not much to produce upon this Head within the Times 
I write of: but ſomething there is. And here; becauſe I have pre- 


ſent occaſion, and ſhall take the liberty throughout this whole Work, 


of citing from Plato and Ariſtotle ; who were Philoſophers only, and 


not properly Legiſlators : let me once for all premiſe ; that, tho no 
Common- wealth was actually formed or regulated by them, yet fo 


_ (and juſtly great) is the repute they have, that their Advice, or 


the Laws of their Projection, in Books which they purpoſely intended 


as Models for a well-governed State, deſerve a place, to ſhew-he re- 


gard which ſhould be had for Virtue in all political Inſtitutions. Let 


us now hear the Opinion of ß 


ARISTOTLES 


„Nerat & #29 Who thus declares himſelf. . (b) 4 A Legiſlator 
« ought to baniſh from his People univerſally all 


La (FB bees xs om I 

indy ra g/ zb © ce obſcene Converſation, as much as any other 
2. vr de, lets win Ayer, © Vice: for from a readineſs in talking lewdly, 
pre nun fe Hom; one is eaſily brought to att and live fo. But 
rere e &mpprie, T ée ſpecial care ſhould be taken, that young Perſons 


fory IA, fu, I gm 


A 


bes 


Age Helm & mk L. © neither ſpeak nor hear any thing of this kind. 


3 rye roo *» © If any be found to offend againſt ſuch Prohibi- 


dauxiæg TrUTHG, ni, Av 


Awdlogs, crloprodibins zeleure c tion of Law ; if he be free-born, but not yet 


Aviftor.de Repub. I. 3. e. 17. cc of age to be received to the publick Entertain- | 
ec ments, let him be puniſhed with Diſgrace, and ſcourged: if above 


& this age, let him be uſed with Ignominy, as a Slave; ſince he has 
ce debaled 


* come no other. : 
Tk next I ſhall take notice of, is an ancient Law of 


(Ante Chr. 744.) | R o M U LU * | | 2 


| The Founder of the Roman State; which took care (at leaſt) of 


Decency in Converſation before Women. —ů— 

F : B * per 2 : 1 o 0 s * 
. Fo Tr (e) Ne quis preſentibus Fæminis obſcaena verba 
rum. fFacito. 


& Let none preſume to talk lewdly in the 2 of Women. To 
this Law Plutarch alſo bears witneſs. For deſcribing the Honours paid 


to the Sabine Virgins, (by way of amends for the violence committed 
upon them ;) which Honours were at the fame time eſtabliſhed, to 
remain as cuſtomary Rights and Privileges to the whole Sex; He 
tells 


% K 1 


himſelf to that Rank, by Language and Manners that be- | 


; Kone 
g ers s 1 A 
x Y : : a 1 , REES SET n 1 . 
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of the Tucehiobcs" 76 Vit. 


tells us, it Was ordered, to give them the way whenever er thiy Wm them ; 


r e er har in the _ 
ROMAN CIVIL Tues” 1 
Which gives a — her Ackion, as for a perſonal n for 4 | 


ſcene words uttered before her; tho not incending, or carrying with 
them any formal Solicitation of her Chaſtity. 
plained whar the Law underſtands by 


citiam adtentare, ] 


obſerves, (e) Qu 


ut go? norp 


and (4) that none ſhould ſay any thing immodeſt, or 
appear naked, before them. And TW we e fee the 


Verbis 


utitur, non tentat Pudicitiam, ſed Injuriarum tenetur. 
And Alciat, a noted modern Civilian, * gives his 
opinion, (F) that, at this Day, ſuch as make a 


common practiſe of Ribaldry 
their Converſation, before whomſoever they uſe it, 


and Obſcenity in 


-(0) "app þ 2 2 


ere wagten nd 
z, oh. Plutar 
— Romuls P: un 5 


For Ulpian having ex- 
eel mulierem] and [Pudr- 


(e) F. de Injuriis (L. 47. 


Tit. 10. |. 15.) Dem aßud 


La- 


beonem. 5. 21. . turpibus. 


(f) Aleiar. in 1. 


trinſecus, f 


de Verb. . 


n. 3. (G peut * 6. 


570. 


may be Panne by che Civil Law, pou  adverſus bonos mores de- 


linguunt. 


By a Conſtitution of che Emperouts L EWIS. "the pious, and 1 o- 
THARIUS, (A. D. 826.) it was provided; (g) That 
if any Eccleſiaſtic gave himſelf the liberty 
he ſhould be ſuſpended (atleaſt) 
of his ſacred Function, if not Tom. 1. cal. 1207. 
depoſed. Clericos ſcurriles, & verbie- e Joculares, ab (Mei 4. 


or obſcene — 


from the 


trabendos. 


exerc 


of lewd 


( Goldaſti Conſt. Impe⸗ 


rial. Tom. 3. P. 261. 


Balaxii Capitularia Nerat 


As to obſcene Books, ot (what 1 18 much the ſame,) immodeſt Poetry, ma 


A grave and prudent Common-wealth, biiniving's our of their City 


we find the 


3 


the Works of Archilochus the Poet, (h) becauſe they 
were immodeſt and unfit to be read: being unwilling e. 


that their Youth ſhould entertain themſelves with them; 


left it ſhould more hurt their Morals, than i 


oVe 


their Wit; ſays the Hiſtorian. For che like reaſon; 
I ſuppoſe it was, that 


Would not have Poets ſuffered (i) to ſnew their 


Compoſitions to L 


and others a 
of them, 


That no ſuch things ſhould be ſuffered. 
* declared againſt obſcene Conv 
A 2 


1 — ſeen N 


Prato 


rſon, till the Magiſtrates, 


y Law to reviſe and judge 


approv 
LEwD Pictures are anot 


gainſt theſe we have che Judgment of 


ed them. 


her vile attem 


25 _ Modeſty. 


1 


verlation; 


<<) For » 


h parùm 
098 Ken hn le- 


ctionem en No- 
luerunt enim e4 liberorum 


ſuorum animos imbui, ne 


— moribus noceret, quart 


t 3 = 45 Wü d 
Ave, 00 ein AN 


Due ex. 


ry. 


22. 


e e. 


e inf . Ariffotele de 


pro- Republ. L. 7. c. 17. 


.Þ n of Common I boret, d&cc. Tir, I. 


proceeds to forbid the repreſenting of any obſcenity in action; and 
concludes, that the Magiſtrates ſhould take care chere be no Statues 
or Pifures of this kind permitted. 


— —— 


——z 4% el — 
— 


— 
— 
— — 


— — 


tie T WILL conclude this Chapter, with two or chree proviſions, 
Lewaneſſe * * ' 8 I © 0 ; | | . 

" wiſely made, to cut off ſome opportunities of Lewdneſſe, or indecent 
ſteps towards it, As that of ß | 5 


Ron ur us, 


— — 
£ 
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Nun k. Kl. rab. Fr. (1) Nolturnas in Templo Vigilias ne habento, Or 
ſou: de Legibus Regis 66. 48 Lipfius has it, Nofturna Sacrificia, Pervigiliaque 
amoventor. That there ſhould be no Night Vigils in the Temples, 
cc and no pretending to ſacrifice at ſuch unſeaſonable hours. This was 
to [wag the 1 together of Men and Women by night; who 
under pretence of Religion, 1 gratify their Lewdneſſe. The like 


order with this we find recorde 
DIAGONDAS, the THEBAN, 


Who forbad all night meetings for Religion. Omnia notturna, in medi 
Græcid, Diagondas Thebanus lege perpetud ſuſtulit. | Cic. de Legib. 
L. 2. p. 337. Edit. Elzey. Operum. Tom. 8.] 

I wILL ſubjoin a reformation of the Emp. AL Ex. SEVERUS'S, 
as agreeable to this ſubject; prohibiting at Rome the uſe of mixt Baths, 
(where Men and Women went in promiſcuouſſy naked; ) which had 
been formerly put down, bur revived by his lewd predeceſſor Helioga- 
balus. [Lamprid. in Alex. Severo. p. 259.] e 


CK 
of Common Whores, and ſuch as frequent them. 


their Cuſtoms, Laws, and Government have ſhewn it, for 
: puniſhing the ſeveral kinds of actual Lewudneſſe. And we will begin 
WIN Commer Ke. With this of Common Proftitutes, and ſuch as deal with them. Not 
1000 as in its ſelf the loweſt or leaſt offenſive degree; (for ſurely, Impu- 
— 16 dence, and open 2 in Vice, increaſe the guilt, inſtead of ſoften- 
100 | ing it:) but as the judgment of Humane Laws, (eſpecially amongſt 
190 the Heathen, ) treated it with more indifference, than where a better 
1 | character was blemiſhed. 


For in choſe by which 


The HEBREW Commonwealth 


Was formed, the practice was not only infamous, (as it was always 
every Where ;) but forbidden with ſome uehemence. EEE 
Levit. XIX. 29. Do wot proflitute thy Daughter, to cauſe her to be 

| a Whore 


W E are now to look into the ſenſe of Antiquity, ſo far as 


THE Laws of Gop, however, have not conſidered it ſo ſlightly. 


1." 
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| Guan, df Conimun Whores, &c. 1, * 
A Whore; left the Land fall to ohoredom, and the Lan beconi 
Deut. XXIII. 17: There ſball be no Whore of the Daughters of Iſrael; 
tor a Sodomite [a whoremaſter] of the ſons of Iſrael. 
How our Tranſlators came to think of a Sodbmite here, is hard 
to ſay. The words in the Hebrew that mark out the Criminal, in 
both clauſes of this text of Deuteronomy, being apparently the ſame, 
(with the difference only of a feminine termination in the former,) 
have a viſible and natural relation to each other; as Adultera and A. 
dulter, Macha and Mæchus, and the like. If, therefore, the former 
fienifies a whore, (as all agree it does ;) the latter, (tho in ſome places 
where it ſtands ſingle, without any ſuch relative feminine, it may be 
put for a Sodomite,) muſt in this place ſignify a whoremaſter, or one 
that accompanies with ſuch women. And this Interpretation 
(a) Selden approves, and Bp. Patrick (b): and the (6) elbe ththr bestes 
ancient Verſions render the words accordingly (c); L. PEST ol 
the LXX, mp and e the vulgar Latin, Me- (e) Waltoni Biblia poly- 
retrix and Scortator; the Syriac, Arabic, and Sa- 1 
maritan have it the ſame way. 5 | 
Tou the texts above cited do only prohibit this ſort of comm 
Lewdneſle, without aſſi f 8 a puniſhment, | the S anhedrim, by their their aſſciarts 
own authority, rere 6 puniſhment for it; which was Scourging. 8 
For they made it a conſtant rule, (d) Quoties pane ( d vs. Hebr. I. 3. 
genus non exprimitur, id quod vetatur Verberibus eſt © Eto oe 
puniendum. And accordingly, both proſtitutes and Gene. L. x. e 4: p. 554: ; 


their lewd aſſociates, (e) were uſed to be ſcourged; ——Vs. Hebr. L. 


| 5 16. p. 125. 8 

if this rule held as it ought to do. I. 6 mt: 
| THis puniſhment of ſcourging, being very 
frequent =—_ the Fews, we ſhall hear ob it again on ſeveral occa - 
ſions in their diſcipline. And therefore it may not be improper, up- 
on the firſt mention of it, to give an account of the manner in 
which it was executed. . e | 
Tux Criminal, (f) pp to the waſt, was G ld de Synedriis. I. The name of 


f ; 2. c. 13. p. 541, 542. ſeourging, a. 
made to ſtoop down, and his hands were tied faſt _ mong the Few 


to a Pillar. Behind him was placed a Stone, on which ſtood the 
Officer, who laſhed him upon the Back and Breaſt with Thongs of 
an Oxes Hide in the preſence of the Judges. While the ſtrokes were 
giving, the chief Magiſtrate there recited with a loud voice, from 
Deut. 28. 58, 59. If thou wilt not obſerve, to do all the words of 
this Lau; &c. —— Then the Lord will make thy Plagues wonderfull, 
and the Plagues of thy ſeed; &c. adding from Deut. 29. 9. Keep 


therefore the words of this Covenant, and do them; &c. concluding, 


from Pſalm 78. 38. But He being full of compaſſion will forgive their 
Iniquity. If theſe ſentences ng 2 177 ge 3 was 
over, he repeated them again. And if the Criminal died under his 
ſcourging, it was not at all regarded. But they were very exact in 
obſerving the Law not to inflict above 40 ſtripes; fo that they would 

| not 


# 


Fond woman 
diſcharged. 


Infamy &c. 


| had thus ſuffered the Law for his offence, he was no more to 


 Honoa dib Ta megownein 


Of Common Whores, &C. "Tir. I. 

Abt exceed 3 3, how able, or how obſtinate ſoever the offender was; 
unleſs he was to be puniſhed for two faults at once; and then they 
ſometimes encreaſed them to 79; or, if they thought fit, appointed 
different times fot the puniſhment of each fault. When the perſon 
pe le 

proached wich it. | 5 | p 
I SHALL only add another remark of Mr. Selden's; that if a 
IKE Bond- woman proſtituted her {elf (g), and her Maſter 
Gent. L. 6. c. 8. p. 712. did not ſufficiently chaſtiſe her for it, the Court 
would diſcharge her of her ſervice, and give her her freedom; that 
being rendered capable of marrying, ſhe might betake her ſelf to a 


chaſter life. 


Tx next view we take, muſt be of Laws and Cuſtoms in the 
Heathen World ; where almoſt all the puniſhment of bee lay in 
the public Infamy that attended it. And ſuch an Infamy (in general,) 
no 3 attended, as early as the practice its ſelf began. For tho 
the impetuous and illgoverned luſts of Men made them glad of theſe 


lewd conveniences for their gratification; and therefore they would 
not ſuppreſs them: yet natural light, and natural decency could never 


ſuffer the profeſſion to be other than ſhameful and ſcandalous, in the 
account of all Men whether virtuous or vicious. And before the great 
increaſe of Impudence, the Women themſelves, who dealt this way, 
were ſo ſenſible they were out of character, that they were half 
aſhamed of it. An inltance of all this we have upon record, amongft 
the antient DONE 


(Ante Chr. 1700, vel circiter.) 8 ANAAN IT E "K 


In the ſtory of Fudah and Thamar, Gen. 38. For Thamar deſigning 
to draw Fudah to her lewd embraces, ſo dreſſed and placed her felf as 
Harlots in that Country uſed to do. Now the text tells us ſhe was 


vailed, and fat by the Highway fide, Which ſhews, (I.) That the 
practice of thoſe e, Creatures was even then ſo infamous, that 
they could not offer themſelves barefaced ; but under wails. And 
(II.) That either by authority of the Government they were forbidden, 


or for fear of being inſulted durſt not, or thro' ſome remaining ſenſe 


of ſhame declined to have their public Stews for proſtitution in Cities 
and great Towns; but were glad to content themſelves with waiting 
for Travellers by the Road. | ” 


 AGREEABLE to this, is what Grotius Cites here, from (h) Chry- 


(4) Thins wi Ke nin; bp. © Lewd Women proſtituted themſelves to 
2 8 1 thoſe that inclined to them, at firſt, wit hout the 
pic dg ing ame © City, and masted: but afterwards gathering Im- 
© ind © Nepr wk imrprns- ©© pudence, they laid aſide their masks; and not 
rr 5 ſuffered by Law to plant themſelves in 
38.14. « Cities, kept their ſtations out of them. Which 
may ſerve to ſhew the general ſenſe of Antiquity in this matter. 
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Common Whores, however tolerated in their Lewdneſſe, were ſo far To wear is 
iſtinguiſned with diſgrace, (beſide the Infamy of their Character) 
that they were not permitted to have 2 about them, either in 
Rings, Lace, or other Ornaments : if chey had, they were ſold for 
ſaves, by public order. "Emieg Tewel ei Prgoly; Nuoc ia ie. | Hermogenis 
Rhetor. Partit. 6. 4. p. 17.] 1 77 VA FROTE TM 2. 'S ' 4 | ; I 81 
Bur our main buſineſs will be with the antieftt 


= 
- x 7 7 
1 F 
s * Yr 
* 
* 
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ROMAN Cuſtoms, and the CIVII LAW. 
ir muſt be owned, that common whores were tolerated by the cn, | 
Romans. And of ſuch Lewdneſſe Clarus is to be underſtood (i), when rated by th 
113 en: N 4 ans. 
he tells us, Fornicatio fimplex de Fure Civili non eff ) ce in Sent. recept. Z 
prohibita; and Menochius, (k) when he ; ſpeaks to . . . = 
the fame . for as this laſt Author obſeryes, cum quait. Gil, 289. „33. IF 
= Furnicatio difla eſt ab eo, quod Meretrices in Pr.. rk | 
= Ccibus, hoc eſt, in locis abditis & obſcuris 'habitabant. 


IT is certain, that any Woman, who was lewdly diſpoſed, might 
proſtitute her {elf in this manner at Rome. But ſhie' was | obliged firſft 
go e the Adil, (he proper Magiltars) (hand. gn uk 0 
enter her name — 5 record, in a Book for that 37, ten in\Notis, ibid; vb cho xaie 
purpoſe. Practiſing without this Formality, he cam prada, 
would ſet a Fine upon her: and Joubtlel, the obliging her to it 
was deſigned to check ſo vile an Inclination; and ſummon all the re- 
mains of that modeſty that is natural to the Sex to ſtruggle againſt it, 
rather than ſubmit to ſuch a ſhocking piece of lhipuStte as this. 
Bur of fuch as had the Impudence thus to record themſelves, (whether 
they were married Women, or ſingle,) the Laws for puniſhing Lewd- 
neſſe took no notice; More inter wveteres recepto, (ſays Tacitus, ) qui 
ſatis panarum adversim impudicas in iptd profeſſione flagitii credebant + 
except by ſubjecting them to certain Incapacities, and marks of pub- 
lic Infamy, which we ſhall ſee by and by. Yet norwithſtandirig the 
general liberty of making ſuch a profeſſion, it was preſumed, that 
only Women of the loweſt rank would do fo Infamous a ching. And 
when it was found that ſome Perſons of Quality had fo fat loſt their 
regard to Honour, and ſenſe of Reputation, as to give in their names 
to the Adile on the fame ſcore, it was thought high time to bound 
that Licenſe within ſome reſtraint ; and it was « den by che Senate (m), 
that no Woman ſhould be allowed this libetry „ , ang 4 
« of proſtitution, whoſe Grandfather, Father, or al v. & 97 6 Gans & 
*© Husband was a Roman Knight. * | — * | I 
| By the cuflom of Rome, common whores were 5 (n) Naſiai Antiqu. Rom. Aud forbid I 
forbid (n) the Stola, which Women % NERD me es of 
wore 3 and were confined to a black (o) Gown, ro al 8 Co 
diſtinguiſh them by way of diſgrace from people Es W W. od; 
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Infamy and 
Incapacities. 
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der. Grammatieun lte of better Character. Nor were they allowed () to 
come into the publict Theatres. Domitian forbad 


« tricl y > — — F 
. ſtare | cum 4 1 . . * 

de ITugis, = diſcernerentur à them to be carried in itters | or Chairs 4 1 and | 
„„ 1 1 3 ** 19 8 
(2) Lex. #6 Ala. Dier.' the good Emperour Alex. Severus, finding the 


um. L. 5. c. 16. 


_ - (4) Seton. in Nomit. c. 8. numbers of theſe Women much increaſed lr), ſoll 


1 q 


e pena extra ordinem, at the will and pleaſure of the 
Prince; not flowing from any precedent Law or cuſtom, nor ſettled 
by authority for the future: but it ſerves to ſhew the contempt choſe 
wretched creatures were in, and the indignation which a virtuous Em- 
peror (tho a Heathen) had conceived againſt them. 

Wx will now take a view of the particular marks of Infamy, and 
Incapacities, laid upon them by the Laus of the Empire; which 
we call, the e Ys N 


. CIVII Law. | 
By this they are extremely Infamous; and deprived of ſeveral com- 


mon Rights, not only in point of reſpett, but alſo of property. 
I. Qu palam quæſtum [corporis] faciet, feceritve, (one that either 


is, or has been a Common Proſtitute,) is not to be received as a wit 
neſs againſt any Criminal. And this proviſion was Lege Julia de Vi. 


[ ff. de Teſtib. (L. 22. Tit. 5.) I. 3. Teflum F. 5. Lege Fulia. 
II. No perſon of reputation ought to marry ſuch a Woman. As 
the Emperours Dioclefian and Maximian: teſtify in a reſcript of theirs ; 


Cop. L. 9. Tit. 9. Ad Legem Ful. de Adult. I. 20. fedifomam: and 


may be inferred from l. 43. palam ff. de Ritu Nuptiarum; which de- 
ſcribes at large, who ſhall be deemed a Common Proſtitute; for what 
has that Law to do under the title of Marriages, if not upon this 


ſuppoſition ! 


III. THAT they were GEE ſome conſiderable Immunities which 


their Sex enjoyed by Law, we from Alciat ; who obſerves (s) from 
(s) Aline, de verb. ügaif. Baldus, Cum Lex generaliter Mulierem in Carce- 
be 7 (Operum Tom. 1. col. cc worm duct wvetaret, de El non agi que Meretrix, 
1 « libidinibuſque infamis, & extra Legis Juliæ pœ- 
« nas ob vilitatem fit: The Law did not exempt them from Impri- 
ſonment, as it did other Women. And the reaſon of this exception 
would extend (as perhaps the practice did) to all other legal Immuni- 
ties granted to = Sex, as 2 as 3 5 LE 
IV. THAT were obliged to a diſtinguiſhing Habit 

1 have already = from 2 cuſtom of Rome. 3 that Fe may 
(e) Ne. Baer Conf 4. Hill be obliged to ſuch a diſtinction, (7) Boerius in- 
n. 56. fers from Hf. de Injuriis l. 15. Item apud Labeonem. 
$. 15. Si quis Virgines: and from Cop. L. 1. Tit. 4. De Epiſc. 


Audientid. I. 4. Mimæ. 
V. Ix ſome caſes at leaſt, the Common Proſtitute was incapable of 
inheriting what was left to her. Paconius ait, fi turpes perſonas (veluti 
C2 IE Aleretri- 
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Meretricem) à Parente emancipatus & manumiſſus Hareder feriſer, toro- 


» 


(L. 37. Tit. 12.) I. 3. Paconius. © © 


rum bonorum contra Tabulas poſſeſſio Parenti datur+ Ti $7 2 Parente c. 
NYE. Rad 4 14 
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 SUET.ON1US had told us of Domitian, (1) that (%) Sneton. in Dojit, c. 9. 
he had forbid infamous Women the uſe of Litters or Chairs, and made : 
them incapable of receiving Legacies and Inheritancer. But Cujacius 


clogs this with a now, obtinuit'; and Ritter ſpuſius ſays, it is fal n into 
diſuſe. They mean (I ſuppoſe) with regard only to the pratice of 


the Civil Law at preſent, and for ſeveral ages paſt: but that, from 


crit, in certain caſes, 


Domitian's time to Juſtinian s, they could not : 
tft Law, Paconius, juſt above cited, makes appear; and ſo do theſe 
that follow. | | | 5 


By: a reſcript of che Emp. Conſtantine to Nies, one might ſer 
aſide a Brother's or a Siſter's Will, if they had appointed for their 


Heir any Perſon that was under legal Infamy, as we know lewd Women 
were. Fratres () Conſanguinei contra Teftumentum ) Cop. L. 3. Tit 28. 


Fratris ſui vel Sororis de inofficioſo quæſtionem mowere 4 b d Tefam. 1. 27. 


poſſunt, fi ſcripti Heredes Infamie vel Turpitudinis Fufin. Taft. L. 2. Tit. 18. 


maculd adſpergantur. 8 e 1 ny” hs 
_ *'T1s plain their Fathers might diſnberit them for proſtitution, by 
a reſcript of Dioclefian and Maximian to Apollinaris, A D. 293. (x) Si 
Filiam tuam, eo quod turpiter & cum flagitiosd f- () Cop. L. 3. 28. » 
ditate vivit, à Succeſſione tud excludendam putes; fi icio Titam. l 19. 


uon inconſulto calore, ſed ex meritis ejus ad id odium incitatus es; po- 


ſfremi Fudicii liberum arbitrium habebis. But afterwards, 0) by a No- 
vel of Juſtinian s, it is provided, that this ſhall not ES 
be a good ground of Diſheriſon, if the Parents had 16 Ue cu ds Appellations 
willfully or negligently kept her unmarried till ne 2 
were 25 years of age: becauſe it was then their own fault, that ſhe was 
laid under temptation to ſuch a diſhoneſt courſe of life. 
VI. Th 2 Preſents 7 Donations made to theſe lewd Women 
are not to be recovered back again (z); yet if a en 
ſumm of Money, or the like, locals Promiſed (m r Ganſu Oh 12. Th: 


 mercedem ſceleris) and not actually paid, they have $1. 4, Mem þ. $, fed quad 


no action at Law to ſue for it. Quaptois enim (a) Tf I nana 


: : 5.) 1. 5. Afeckionis. 
utriuſque turpitudo ver ſatur » dc ſo ule quaniitatis | „ N rs. = i 


ceſſat repetitio; tamen ex hujuſmodi ſtipulatione, con- F. Bln. 
tra bonos mores interpoſitd, denegandas eſſe aftiones 1 uris aut horitate de- 
monſtratur. Alciat ſpeaks of it as good Law ſtill. (b) < Quamvis 
cc . | 7 . . 5 2825 ? ; . | 
enim Lex Meretrices non 1nquietet, — non ta- (6) ii. ind. 27. Veluet 
<< men approbat, ut Actionem eis concedere eo F verb. oblig. u. 12, 13, 
3 F 1 3 | | N 14. (Operum Tom. 6. col. 
nomine velit. — Cum ergo Lex nulla ſcripta % 
„ fit, quz Actionem hoc nomine dari dicat, nec nos dicemus, But 
Gregory Tholoſanus goes farther in his opinion: that gifts to ſuc "Al 
Women, (e) as the reward of Lewdneſſe, (ho r 
they be in poſſeſſion of them) may be wreſted out 15585 Juris. L. af. © 9. 
of their hands, (or ought to be at leaſt,) as di: 


B >” ” honeſt 


* A 
** 
* 
K 
LY 8 
2 75. 0 


0 Avian: Call. 8. Tit. 


r SY 
nne 


e 3 of Common Whores, &c. rr 


honeſt encouragements to wickedneſs; and either given to the poor, or 
c 
N VII. BESID x all this, it is the judgment of modern Civilians, 
that a Common Whore may be expelled, and driven out of any honeſt 
gl (4) Moth. de abitr. Peighbourbood. So ſays Menochins (d): for which 
_=—=—_ quæſt. caſ. 535. n. 16. he cites Baldus, in l. mime. CoD. de Epiſc. Au- 
| dientid. Rebuff. in I. fi qua. Co P. de Spettac. & in I. Maſurius. ff. 
de Verb. Signif. Caſſan. in Conſuet. Burg. tit. des droifts. F. 1. n. 57. 
% E Greg. Tho. Syn, and others. Gregory Tholoſanus ſays the fame (e). 
Juris. L. 20.6, 4 a. And fo does Alciat; (F) who allo gives the reaſon 


(f ) Alciat. in 1. Maſurius. 


e verb. Ken. u. 9. Ops for it, that they may not be of ill example to Wh- 


8 
le) Bork 9 54. men better than themſelves. Boerius agrees with 4H 
| them (g): © Thar if any diſhoneſt Woman comes 
« to live in a neighbourhood, thoſe that are there may expell her; YH 
ce but not drive her out of the Town: i. e. They may diſcharge and Mx 
hinder her from living in publick and frequented Streets. 248 
VIII. LASTLY, fo great was the Infamy of theſe wretched Wo- 

men, that it clave to 1 even after they had left off the practice t: 
and poverty its ſelf inducing them to ſuch lewd courſes, would by 
no means ward off either A ſhame, or the legal Incapacities &5% 
attending them. So Ulpian tells us. Non ſolim ea que corpore que- 
ſtum facit, verum ea que fecit quoque, etſi facere defiit, lege notatur: 
neque enim aboletur Turpitudo que poſted intermiſſa eſt. Non eft ignoſcen- 
dum ei, que obtentu Paupertatis turpiſimam vitam egit. ff. de ritu 
Nupt. (L. 23. tit. 2.) I. 43. Palam. $$. 4, 5.] f 

Tus much for the Roman Civil Law upon this head. I ſup- 
poſe, that of the i 


GREEK or EASTERN Empire 


Perſe lend to have been much the ſame. But they had one Law peculiar, for 
be been. the puniſhment of thoſe that aſſociated with Common Whores: which 
was, that a married Man, convict of this, ſhould receive XII ſtrokes 

or blows of a Cudgel; an unmarried Man, VL The 2 are, 

| „ 6 x , Y pe, SIX ANAEx I (H op- 

NY . * 4 1 by % 1 rf Sertalo ro No 
3 2 „ Adr cope. The puniſhment was certain- 

.. . p Fuſtigatio; for ſo the Annotations or Various 
Lections to Harmenopulus interpret. Theſe 'Axaala, or Allafta, there- 1 

fore, (in their barbarous Greek, ) ſtand for the blows or ſtrokes that 1 

were to be given. i ns 2 mn 1 

Wx are got inſenſibly from the Laws of Heathen into thoſe of 

Chriſtian Inſtitution; and muſt now return from the Eaſtern Chriſtians 

to thoſe of the Weſt, for two or three Conſtitutions amongſt them 

alſo, in the lower ages of Antiquity, after the breaking of the Ro- 

{8178 man power. We meet with one to our purpoſe, in the Laws of the 
' Goths that ſettled in Spain, diſtinguiſhed by the name of 4 
[0 e n R 18 1 


„ 


= a a — 
== - — —— — ra * | Ys. 
af — — - | = — A IIOIS—> 
— Sf Re p. pe Si bt 1 9 = = 
REES 4 3 rn 2 1 — TED 1 — _ f - _ . » as; e 2 e 2 — 
hom | : „ n — 5 8 3 —1A otn " as 8 — — — = 22 = 
"4.4 4 445 ths . A by 4 ay — nn — — — — = 2 * abt Sens i . — r 8 q = — — — — + 
8 © e 5 * — * — * « er r - — 8 N 
5 i . , N 3 — — = 0 « ** r — — — 4 3 as 3 p = 
+”: —5 — n - 5 3 17A AAA — - — — — — — — — — * — — Iv 
— ding - LD 8 E 0 q — - : — — — AS — n 3 3 = 2 - 2 — 
- 7 a : on” of N = N q = ＋ 5 \ \ 4 . — — — * © 2 — — , - * — : — 7 6 . - coprouen ln 
_ p * — — — * WH - — 2 - 4 — — a — —— In — — — Fd, — — — — — 
8 — 2 — > y - #4 - bd 4 — * — — 1 * — — —— — — + wy — _ — x 
=_ _— * — 5 — a ©. _- — - — — — 2 * „ „ — 5 — ——ů—ů— — — — — wp — — — —— : 1 — — — — 
— — - — — as — — — — — REL — — Eadie — cd Sk i — 2 ates J. K 3 _ 22 — 0 — —— = g - 
—— _ - s "I. "Iv ; . « 2 : _ * - r "oe — 8 5 — — — Jo ens — — . — — —— — — ̃ — > — — — — — —— — * — 4 — — 88 ng 
— - — = n WP — : , 4 2 £ * — — — — — IX a 2 I= — — — een s = A - G : we 
_ o o — —— — — — — — Y = — » - —_  ——— —— U 1 <a 2 K — pow — 7 — 4 = - g 
- & _ 5 — ———— "=== —_ — * — — A . IT 2 — — 8 — oh — A 8 8 70 — — : hs . A — — — 4 nb 
2, + ai £08; We 5 "WY — ** — — 4 — £ 2 — 8 es — = —— A * W > NY - 5 = — — — — — — — — 9 — — — — ag — > 3 — * bo 8 
- — — p X = ; — 2 — — — — — —— — — = ——ů— — : N — — — "2", — "ts —_ iy ang 4 = =. | 
* _ — a — & ARS — — 5 — . —— wg * — 2 — — Wnt (206 — —— 4 — RA — : — — — — — - I. — — — — 
— — —— — — : - 2 < oY | 5 — ͤ — — — — — - — = — — — — ” _ — — — — * — . — I — — — — = — — — * * — — — — ——— . - — — — * — 
4 — , n — Rx: i- 8 —— 7 ER ret, ot, a 4 - 2 „ 0 3 5 2 6 os po — — i eto — — - - —. —— - = - — —— : * — — — — — — — —— = — 8 — — — — — — - 
* n gon. my * 9 hol * 2 2 * * 4 * ; Ee 9 8 * — * * ERS * —_ * 7 e q 5 * 7 — We" a 7 3 2 - 22 5 * N . — — a — - — - —_ I — — — = — — — — — — — I * — 2 
P ER SES * ff, N e 8 * v » 4 4 8 wt N * a n 4 ; 6 . 22 5 ** . 7 9 L ES mn ra , N OTE PICS - 
* ee? U a, = S 3 4 det p x - * — NI 2 2 N n — ED * 7 8 
3 * * a > : : 4 0 - : ix" . 0 / * ” _ r © "FE aID - 
A . : 4 1 I — F a 8 n Z 4 
——— 5 © * 8 5 « — LA N - . * 2 2 "IIS 3 $ > 
* b . - f oy 2 TS SORES 0 3 
| 7 4 FED MID n 
2 4 * " _— * » 
ad : n 7 ; r 8 
* 1 4 - - - £ - 1% AER 
- E486 5 8 L. 
. 7 *M 
2 gf ” ” a- == 
þ - 4 . 2 — 5 — 2 
- e 
4 . * A 1 
* 8 >» — _— 
— . . <= 
* N r 


— 8 9 5 * 7 2 
7 Gowns 6 | | 
Wk » N . A a 


Cn AV. II. 


3 5 + 3 £ l | a 
WIS ICO TRS. 18 


olf Chriſt 655: e e hat (i) il Free 
woman were convicted of living as a Common 
Whore, the Governor of the City ſhould cauſe her 
to be publickly ſcourged with 300 Stripes; and 
then diſcharge her upon condition of reforming 
her lewd life, and that ſhe never come again into 
the City. Upon a ſecond conviction, to be ſcourged 
as before, and conſigned over in ſervitude to ſome- 
body that wanted a ſervant, to be employed in 
hard labour, and never permitted = jag abroad 
in the ſtreets. I If one that was already a ſervant, 
or Bondwoman, gave her ſelf to this Lewdneſle ; 
| ſhe was to be ſcourged in like manner, and her Head 
porn; and then return'd to her Maſter, on condi- 
tion that he ſent her a good way into the Country, 
and employed her there; or fold her to ſome ſuch 
diſtance, that ſhe might not come back to the Ci 
again. Bur if he would neither ſend, nor ſell her 
as aforeſaid, and ſhe appeared 9705 in the City, 
the Maſter himſelf ſhould receive publickly 5 o Stripes; 
and the Woman ſhould be en over in ſervi- 
tude to ſome other, whom the Prince or Magiſtrate 
ſhould appoint to receive her, ſo that ſhe may ne- 
ver come to Town again. © The like order to be 
taken in leſſer Towns and Villages. © And if the 
Magiſtrate, thro' negligence, favour, or corruption, 
took no notice of ſuch vices, or care to ſuppreſs 
them, He ſhould receive 100 Laſhes, by the Go- 
vernor's order, and pay a Fine of 30 Shillings. 


ANOTHER of this nature we have, in the 
Capitulars of the Emperour ; 
CHARLES the GREAT. (e AD. 800) 


[Capirul. De Minifterialibus Palatinis. Cap. 3.] That 


with whomſoever, (k) (at leaſt of the Domeſticks, 


or retainers of his Court,) any ſuch lewd Woman 


ſhould be found, that perſon ſhould be obliged to 
bring her out to the Market- place, where 12 was 


to be publickly whipped. If he refuſed to do this, 

he was to be whipped himſelf at the fame place a- 
long with ber. Noh, . Wa 

IN another of that Prince, A. D. 803. (as 

Baluzins,) or 797, (as Goldaſtus dates it,) He de- 34 
| CET uy PROD eee 


ſuã conſuetudinem 


I's is a Law of K. Receſuindue, who reigned" there about t 
That (i) if any Free- iiberseabu Lacks: 


the year 


a Lib. III. Tit. 4. £ 17. Si 
iqua Puella ingenua, five mu- 
lier, in Civitate publicè For- 
nicationem exercens, Mere 
trix agnoſcatur, & frequenter 
deprehenſa in Adulterio, nul- 
lo modo erubeſcens, jugiter 


multos viros 
em in pere 


cognoſcitur ; Hujuſmodi à 
Comite Civitatis comprehen- 
fa trecentenis flagellis publics 
verberetur; & diſl ante 
populum dimittatur, ſub ea 
conditione, ut poſtmodùm in 


turpibus vitiis nullatenùs de- 


pre hendatur, nec unquam in 
civitatem ei veniendi aditus 
Et fi poflmodum ad 
priſtina facta redufſe cognoſ- 
citur, iteratim à Comite Ci- 
vitatis 300 flagella ſuſcipiat, 
& donetur a nobis alicui pau- 
peri, ubi in gravi ſervitio per- 
maneat, & nunquam in Civi- 
tate ambulare ittatur. 
C Si verò Aucilla cujuſcunque 


in Civitate ſimili converſatio-—- 


ne habitare dinoſcitur, a Ju- 
dice correpta trecentenis fla- 
gellis publicd verberetur, & 
decalvata Domino reforme- 
tur, ſub ez Conditione, ur 
eam longins à Civitate faciat © 
converſari, aut certè tali loco 
tranſvendat, ubi penitùs ad 
Civitatem acceſſum non ha- 
beat. Quòd fi forkian nec 
ad Villam tranſmittere, nec 
vendere voluerit, & hec ite- 
rum ad Civitatem reverſa fu - 
crit, hujuſmodi Dominus in 
Conventu publice 50 flagella 
ſuſcipiat: ipſa vero Ancilla 
donetur alicui Pauperi, quem 
Rex, vel Judex, aut Comes 
eligere voluerint; ita ut poſt- 
modum ad eandem Civitatem 
illi veniendi aditus non præ- 
ſtetur. J Similiter & de ip- 
ſis præcipimus cuſtodiri, quæ 
per Vicos & Villas in Adulteri 
conſuetudine fuerint depre- 
henſæ. CQuod fi Fudex — 
— N, aut - 
cio retentus, talia vitia re- 
22 aut conteſtari, vel di- 
ingere noluerit, à Comite 
Oivitatis 100 2 1 
piar, & 30 Solidos Feildat ei 
cui à nobis fuerit ordinatum, 
C Lindenbrogis Cod. Legum 
antiqu. p. 67, 68. 
(k) — de Meretricibus 
volumus, ut apud quemcun- ; 
que inveritz' fucrint, ab eis 
portentur uſque ad Merca- 
agellandæ 


7 


Commen 7 
Whores baniſh 
ed. 


ben ML K. Gd. 64. & Le 2. Guthrun and his Danes to receive, 


clares, () that if any of his Subjects, of what rank 
t ſoever, ſhould be convicted of this vice of whoring, 


or any of the reſt mentioned in the preamble of 


in unoex his reper- | 
ictus fuerit; "T3 7 

3 ſuitable Fine, and given ſatisfaction by publict Pe- 

perdere; & in Carcerem ie, NANCE. 


. | E J . | 7 2 1 
r ran. THIS was a juſt and noble ſeverity againſt 
zentie ſati An d 18 
i Capitulaum L- VI © much commend the ſeverity wherewith our An- 


[Bal#uz. ib. — 412, Ne: _ as dealt with thoſe lewd | Creatures. 
143. ib. col. 1055 


2 Tom. III. ceſtors X 
p. 144. 
The ENGLISH SAXONS, 


Treated the lewd Women themſelves. For amongſt the Laws which 


nh los. is ht K. ALFRED, about the year nn ages 


Spelman. Conc. Brit. T. 1. 
. Ge Archaiono- 


mia. p. 44. Selden; Andes, that all Common Whores ſhould be baniſhed, and 
60 81 . 1. Chron. © the Kingdom cleared of them; or, if they ſtaid, 
| «© and would not reform, all their Goods and Chat- 


ce tels ſhould be ſeized. Thus Dr. Wilkins renders it in Latin. Cap. 


(o) Wilkins Leges Anglo- XI. Fuderis Eadweardi . Guthruni (0). Si Sagæ 
nn ve / Incantatores, — vel fatide, inquinate publicæ 
Meretrices, aligud in Regione compareant, tunc relegentur ex Terra, &9 
Genc purgetur; vel ibi omnia illis eripiantur, niſi ceſſent , &. altiùs 
compenſent. 5 


80 alſo in our famous national Council at Ænbam, called by King 


ATHELRED, about the year 1009, it was decreed to the fame 


(% Spelman. Cone. Brit, Purpoſe. (p) Can. IV. — Meretrices egregias, &C. 


„ . | CEP - Jo \ A 3 
Wilkes Iges Angle-S r. anα,ͤ Terra indignas, & Terra projicite, ur 
p. 120. | purior fit deinceps populus : vel Terra exeant cum 
ſuis omnibus, ni penitentiam egerint abundantiùs. 


THE like we meet with in a Conſtitution of CAN urus (the. 


(a) Lambard. p. 108, Pane, ) K. of England, about the year 1026. (q) Cap. 

9 2.c.27. IV. Legum ejus Secularium: almoſt in the fame 
OE words with that of Alfred abovecited. 

IT * not be amiſs, in ſuch a collection of Antient Laws, to 


allow a place to thoſe of 
MAHOME x, 


The Founder of the Turkiſh Religion and Empire. For he compoſed 
his Alcoran about the year of Chriſt 626; and not only as a Syſtem 


of Theology and Doctrine (ſuch as it is,) for his Diſciples ; but with a 
mixture of Political Laws, by which they were to be governed, and 


which have ever ſince remain d in veneration and practice amongſt 
that people. What Cuſtom has introduced beſide, I ſhall take no no- 
tice of, as being probably Additions of much later and uncertain date. 

| LEWD- 


afterwards 
Ns ee his Edict, he ſhould be ſtript of all his Honours, if 
por gar prion ſubs he had any; and be impriſoned, till he had paid a 


ſuch 


with them upon their ſettlement here; one was (n), 
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Cray. II. of Bawds, Procurert, Sc. 
term of whoredom , Axoar. XVII. “ Abſtain . de, c 17. non longs 
« from whoredom; it is a thing unclean, and a s. 
« bad way: as Mr. Ockley has tranſlated for me. The puniſhment 
| (which affects both the Woman and her lewd Cuſtomers) is twofold. 
I. A SORT of Infamy. Axoar. XXIV. T* Let 14 e. . . 3. 
ce not a Whoremaſter marry any but a Whore, or an Infidel: And as 
ce for the Whore, let no Man marry her, but a Whoremaſter, or an 


« Infidel. Such Matches are forbidden to the fairhfull. [This is alſo 


Mr. Ockley's Tranſlation.) 8 
II. THE Baſtinado, of a hundred Blows. * A- il e. 24.v.2. 

zoar. XXIV. The Whore, and the Fornicator, ſcourge each of them 
« with an hundred Stripes; neither let Mercy take poſſeſſion of you 
ce when you are fulfilling the Command of God, if you believe in 
« God and the laſt Day: and let a number of the Faithful be wit- 
vc neſſes of their puniſhment. [Thus alſo Mr. Ockley.]  _ 
 Trvs much for Common Proſtitutes, and thoſe that make uſe 


of them. 
CHAP. II. 


Of Bawds, Procurers, Pimps, &c. 


LEWDNESSE With Common Whores is prohibited undet che general TO 


TT is an caly Tranſition from the ſubject of the laſt Chapter to 


this: for the Lewdneſſe of Common Whores, and ſuch as frequent 
them, could never make ſo great a progreſs in the World, but by 
the avarice and wickedneſs of theſe vile Promoters, and the En- 
couragement of Houſes to receive them. And the Tranſition will 
be as natural from this to the next Chapter, where we ſhall conſider 
the 3 of Women of better C er: for that alſo is fre- 


quently brought about by the officious craft and diligence of Pimps, 


Procurers, and lewd Sollicitors to vice; and in many caſes could not 


be effected without it. 
SECT. I. Parents Proſtituting their Children, or conſenting, &C. 
Fox an entrance upon this Argument, I think it proper to begin 


their Proflitution, whether in common, or to any particular perſon. 
A Caſe which (I am afraid) too often happens, either chro- & Po- 


verty of ſuch Parents, or their greedineſs of Gain, and the tempta- 
tion of ſome wretched Advantages for this World, which overbear 
the conſideration of their own and their Childrens Happineſs in ano- 
ther. I chuſe to place it here, becauſe. it will ſoon be diſpatched : 
we meet with little about it in Antiquity; but what there is, that is 
peculiar to it, muſt not be omitted. UEER N 


Axon dsr the HZBREws, one of thoſe Laws cited in the fore- 
going Chapter ſtrikes directly at ir. Levir. XIX. 29. Do not proſfi- 
| OE 3 


5. i Parents 
with chat of Parents proſtituting their own Children, or conſenting to 
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cc be ſupplied with Scourging; we may preſume, that was the pu- 
niſhment in uſe, when a Parent was convicted of this crime. | 


Caſ. 534. n. 12. 


of the Jewiſh Sanbedrim, which I had occaſion then to take notice of, 


of Bawds, Procirert, kr. f b 
tute thy Daughter, to cauſe zer to be aWhore. According withe rule 


- 


& that where the Text of the Law expreſſes no Puniſhment, it ſhall 


By the Civit Law; the Reſcript of Theodofius Funior, A. D. 
418. (which will be recited at large, when we come to it in 
(s) Cos. L. II. Tit. 4s. the ordinary caſes of Bawdry,) deprives (a) ſuch an 
de Spettac, dec. I. 6. Lynones. unnatural Parent, for the future, of all the Autho- 
he had over his Daughter; fo that ſhe ſhall no longer be com- 
by him; but, by Judgment of the Court, become imme- 


man 


diately Jui Juris. And if he ſhould ſtill inſiſt, and lay upon her a 


neceſſity of Proſtitution againſt her will, he was to be baniſhed, and 
| (4) Parentes qui folum- condemned to work in the Mines. Menochius (b) adds 


Ebene Plelnuentibüs, pe. farther, that Parents, who have only conſented to 


untur. Menoch. de arb. queſt. 


nd pro Fudicis Arbierio pani- the voluntary proſtitution of their 3 ters, are 


(and may be) puniſhed at the diſcretion of the Fudge. 

IN the GREEK or EASTERN Empire, that Conſtitution of 
Theodofius above mentioned, was retained for Law: Gamer L. 60. 
Tit. 38. Ut ne ſint Lenones, |. 1. being the ſame in ſubſtance through- 
out, with I. 6. Lenones. CoD. de Speftaculis. 


( — Et ſi forts con- f | : 7 : 

e Tit. 4. l. 17. K. Receſuindus ordering a Puniſh- 
terium admittat, ut qua per ment for Common Whores, provided, (c) Thar 
turpem Conſuetudinem & 


| Cofverſationem Victum fbi. © if the Father or Mother of ſuch a PDroſtitute, 


Sawa, Procu- 


rers, &c. 


The Diſtinction 
bet wixt them. 


Lidenur: Ker bac Pare © were only conſenting to her Proſtitution, for 


Mater fuerint pro hac iniquà cc : "IE - 
D _—_— their own or her Maintenance; the Parent 


ſingulicorum cenzens flagells cc convict thereof ſhould be ſcourged with a Hun- 


ſuſcipiant. [ Lindenb. Cod. 
Lek. inten. p. 67.] cc dyed Laſbes. 


SECT. II. Bawds, Procurerc, &c. 


Tavs far the Laws affecting Parents in this matter: and we may 
now proceed to what will take P more of our Time ; to enquire 


how they ſtood in general with reſpect to Bawdry and procuring. 
THz firſt thing I do, muſt be to obſerve Cujacius's diſtinction be- 


twixt Lenones, or Bawds, and Productores, Procurers. 
THE former, he ſays, N Common Whores, receive a Gain from 


them, and are by Law equally infamous with them. “ Lenones ſunt, 


te ad quos Scortorum captura redit ; qui ſimul cum Scortis ipſo Jure 


« infames ſunt. Attamen in Scorta ſtuprum commiſſum Legibus 


* non vindieatur : nam & Scorta non cenſentur, niſi quæ profeſſæ 
« ſint Impudicitiam apud Adiles. The latter provide, or intrigue 
for, other ſort of Women, who do not fall under that Denomina- 
tion. © Produffores ſunt, earum etiam mulierum, in quibus Stupra 
tc commiſſa Legibus vindicantur. | 5 
THr1s diſtinction is from the Civil Law; and therefore I ſhall fol- 


of 


” * 
| 72 
j 


In the Laws of the WisIGcoTHrs, L. III. 


low it, in ſpeaking of each kind diſtinctly. For tho in the accounts 


* 


N 
N 


of Morality oy are both alike infamous, Whatever they ate in Law g N 


| wherereas the other fort, of Pimps and Procurers, | Produffores;| who 


che Emperours received a ſcandalous Revenue, as the Popes have done 
ſince: tho Alexander Severus was ſo much aſhamed of it, that he for- 


Character and the Fate of this lewd Profeſſion, ſucceſſively from time 


"IA x 5 i 0 
64 F ; 
# 1 . 
F Sc 
1 


— 
» 


9 4 


and the Buſineſs of them both is of the ſame nature, the procuring 


for Lewdneſſe > yet the difference is to be conſidered betwixt ordina- 


ry Proſtitutes, and the debauching of Women who (perhaps) would 

not have been otherwiſe debauch d. The latter ſeems to me a greater 

Crime, than that which carries with it the greater legal Infamy. . | _ 

THE uſe of Cujacius's diſtinction, (with regard to the Roman Laws 7%* e 2 

however,) lies in obſerving; that the Common Bawis, |Lenones, | tho Lr. 
under Infamy, and Cootal, Incapacities and Diſadvantages, were never- 

theleſs tolerated, as were the Proſtitutes they traded with, and had no 

poſitive Puniſhment inflicted upon them till the Reign of Theodofins II. 


were employed to ſeduce, by their perſwaſions, Sc. ſuch as were of 
Character and a ng and under reſtraint of Laws made for pre- 
ſerving Chaſtity, lay always expoſed ro Puniſhment, and never could 


pretend to any Toleration. = ths: 
LET us take a view of them apart. And firſt, 
SE cr. III. Of Common Bawds. 


3 | 
In the HEBREW State, 


I can only take notice, that Stews for Proſtitution, and thoſe thar 
kept them, were evidently comprehended in the prohibition of Com- 1 
mon Whores, Deut. XXIII. 17. And therefore, probably, the ſame * 
puniſhment followed them; wiz. Scourging. But however matters = 
ſtood there, it is acknowledged, that in Greece, and at 3 


And throughout the Roman Empire, they were univerſally connived 


at; and not only fo, but in ſome meaſure authorized. For from them 


en 1 be brought _ his Exchecquer, and ordered it to be ap- 
plied to the repairing of public Buildings (d). His ,, Ae in Aer hey. 
Succeſſors were not ſo tender in this 9 for it 5. . 
continued a Branch of the Revenue for ſome Ages after; as we ſhall 
ſee in its due place. At preſent, our method leads us to trace the 


to time, by the Roman | 
CIVIL LAV. 


Ir may be fit to begin with an account, how (+) Lenociaium ar, qui awd, by 

1 . | ſtuaria Mancipi it: Roman 

far that Law extends the Notion of a Bawd. And q . c, Erwin] Low, whe 
this we are provided with from Ulpjan (e): who At, Jurgen exercer, in 
, . | SO des n causi eſt. Sive autem 
deſcribes him to be, not only one that makes it —— bee — 
his profeſſed Buſineſs, either to keep Slaves, or har — K ur; (uy 

bour Freewomen, for the gain of their proſtitution; 3 3 


tabularius; & Manci i talia 
but habuit miniſtran tia, & OCccas 
3 


— 
— 


| 


dfumy. 


Legal Incapa- 
bitiss. 


III. Common 
* Ge.) Lenocinii pand reve» Employ, (2 Taverner, Victualler, Bath- Keeper, Sc.) 


dam conditionem exiſtima- . 


tp ph wot bar Sch a ene alſo, as cr cle, of inp" e 


Geinia: five Balntathr fu 


F. de Hi qui ntentur In- does the fame wing and makes the like wicked 


Ae. 3 lr Paw. gain by them. Either of theſe falls within the degal 


CC.haracter of a Bawd. And that was odious enough. 
, QuiLenocinium fee. POR by the Prætorian Editt (f), He is de- 


rit. F. de his qui notantur In- 


fam. l 1. clared Infamous, to all intents and purpoſes in Law. 


) Duck. de uſu & Au- ; +13 lg | 
ale Is Civil. I. 1. It will not be amiſs, to obſerve here, once for all; 


* that (g) the Prætorum Edita, which were allowed 
in the Roman Commonwealth to ſupply or correct (as they found oc- 
caſion) the Laws of the XII Tables; were collected and digeſted in- 
to order by Salvius Fulianus in the Reign of Hadrian; and being con- 
firmed by that Emperour's Authority, were ſtiled Edittum perpetuum, 


or Edictum Hadriani. So that whatſoever is cited thence, was Law, 


and in force and practice as ſuch, long before Hadriau s time, or the 
Emperours his Predeceſſors. | 


THE legal Incapacities which Bawds are under by the Civil Law, 
are reckoned up by Menochius, | De  arbitr. queſt. Caſ. 534. u. 35, 


& ſeqq.] 


I. THEY are incapable of being witneſſes in any Cauſe, civil or 
criminal; except ccncerning matters tranſacted within their own lewd 


Houſes, where the Truth cannot otherwiſe be found our. And to 


this we may add, that Ulpian reckons them amongſt thoſe qui Jus ac- 
cuſandi non habent ; whoſe Information, or Accuſation of any body, 


was not to be received. F. de accuſationibus. (L. 48. Tit. 2.) l. 4. 


Is qui. 
II. THEY can make no Will; nor either bequeath, or inherit, or re- 
ceive Legacies. © Privantur etiam Teſtamenti factione, activà & 


e paſſiva; ſays my Author. Of the latter, their not being permitted 


to receive hat was left them by others, he gives a notable example, 


from Val. Maximus, in the deciſion of the Prætor Qu. Metellus againſt 


the Will of Juventius, who had left his Eſtate to Vecilius, a Common 
Halle Leneni bono- Bawd: * © He would not give poſſeſſion to Vecilius 
„ rum Fuventiipoſleſſionem cc according to the Will, (ſays Maximus; ) becauſe 


« menti non dedit ; quia Vir ©© that grave and noble Magiſtrate would ſhew there 


# nobilifimus & gravi | | : 
« Fori & Lupanafis ſeparan. ©© Was à different conſideration to be had of the 


A 


« vic: nee aut fictum Hin Majeſty of a Court of Juſtice, and the infamous 


„ comprobare voluit, qu for- ce condition of a Bawdy-Houſe : and he would nei- 


cc tunas ſuas in ſtabulum con- 


« taminatum projecerat; aut cc ther approve the Fact of that Man, who had 


« huic, tanquam integro Civi , 7 . 
„Jura reddere, qui ſe ab ce thrown his Fortunes into fo vile a place; nor 


6 _ mm on ce conſider this, (Vecilius,) who had abandoned all 
| ee honeſt ways of living, as on the ſame foot in 


A 


ST: 


« the regards of Law with Citizens of good repute. 

III. ALL Contracts and Obligations of a Woman with or to a 
Bawd, for her Proflitution, are utterly void in Law: no Action ſhall 
lye to enforce them. For this he cites J. Mercalem. Co p. de condif?. 
ob turp. Cauſam, 8 8 N N 
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; Pledge: of Security put into his poſſeſſion for itz) if he obli 


cc retur; 
proflituit e wel aliud' improbatum 


their Children, and Maſters over their Mancipia, 


bought and ſold at pleaſure,) was very 


von accuſantes Dominos, ſed fi verecunde expoſtu- (t- 1. Tir 12 l. 
| lent: Si Sevitiam &c. qud eos premant; ſi Obſcœæ- 


« an Act; and ſetting free all ſuch 


Ancillis peccandi neceſſitatem imponumt, nec Jure 


of Baud 


bit Debt, (or At Jar; mall re be re the Ku 
roſtitute herſelf. 1c Crediter, ob Lenoci- 
to, ſi Debetrici Leno exiſtit ut 


CHAP. tit 
IV. ACR DTT lſer 


man indebted to him to 
« nium, 5 ſuo « 


iruc- 


Menochius ; and grounds it upon chat of yo (905 Si 


fac ere corght, ( de pig rates _ 
alicd pignus Ancille ſolvitur. To which we may = — ok _— a 
add, what Menochius adds here; a Conſtitution — . . 4 
Dioclefian and Maximian, (i) whereby a perſon re- . 2 7 Ly. 
deeming a Woman Captive from the Enemy, and ., b 
then compelling her to Proſtitution, hall never be repaid what was 
given for her Redemption. 

Bur all theſe are very invinſilliendld Diſduttageracns: to 0 vile 
and lewd a practice: roceeding a little farther, we ſhall come to 


ſomething more effectual. In the mean time, I muſt take notice of 


another Proviſion, or two, relating to this matter. 


By the Roman Laws, the Power and Authority of Pains over 
or Slaves, (as moſt 


Servants then were, being generally ſach as were taken in War, and 
reat; and by chis wicked race 
of Bau ds as greatly abuſed, in compelling them to proſtitute them- 
ſelves for their ume It was provided therefore, «That if a Maſter . 


« or Miſtreſs of a Family ſhould pretend to compel his or her Servant 22 . 8 


cc to Proſtitution, the Servant might e to the Præfect of the 
« City, and ſhould be juſtified in refufing to perform ſuch unreaſon- 
able ſervice. So Ulpian tells us. Mod autem dittum eſt, ut ſervos 
de Dominis querentes Prefettus audiat, fic accipiemus (); 0 4 Off 7 e UH 


8. quod antem. 


4 3 


nit2tem, m qua eos compulerint, wel compellant; 5 apud præfeltum urbi 


exponant. Hoc quoque Officium Præfecto Urbi a Dave Severo darum ef, 
ut Mancipia tueatur, ne proſtituantur. : 


THE0DOSIUS II. improved this Law, by a Conſtirurion of his, 


(A. D. 428.) © diſcharging Servants from their ſervitude, and Children 


ce from the power which their Parents legally had over them, if com- 
« pelled by their reſpective Maſters, Miſtreſſes, or Parents to ſo vile 

oung Women, as thro' Poverty 
had hired out themſelves to profeſſed Bawds for Proſtitution, and 

cc were deſirous to be quitt of ſuch an infamous obligation, and te- 
ce tire to a modeſt Life. If the Bawd would not ſubmit to this diſs 
« charge in Law, but till inſiſted, and detained them Aa; their 


C 


A 


c wills, he was to be baniſhed, and condemned to the Mines... The Re- 
ſcript at large is as follows. 
p. Theodoſius & Palentin. AA. Elco p. p. 
< . 3 Dominos, qui ſuis Fi liabus & (1) Cov. I. ir. fit. 46! Maftets, ke: 


[PHE Lenonibus. 1. 6. Lenones. 
„ nec tanti Criminis patimur libertate gaudere. 8 Tusen. L. 15. Tit: a 


C DD Igitur 


De Spectac. 8 Scenicis, 2 or — 


Se 1 : ** * n hath 4a CRE I" 


R 


"6. 
Mz be 


18 8 of Bawds, Procurers, &. TI X. I. 
m, c Igrur tali placet cos Indignatione ſubduci, ne poteſlatis jure frui valauur, 


'Y | * 9 = quid eis ita poſſit acquiri : ſed Ancillis, Filiabuſque, ſi velint, con- 
| ductiſve pro paupertate perſonis, quas ſors dammavit- bumilior, Epiſco- 
po orum liceat, 2 — etiam, Defenſorumque implorato:: ſuſfragio, omni 
miſeriarum neceſſitate, abſolvi. [i. e. They become ſui Juris, and diſ- 

charged from the Authority of their Parents or Maſter: as the mar- 

inal Annotation to this Law, in Co p. de Epiſc. Audientid, 1. 1 2. 

(where we alſo meet with it, but abridged,) explains it.] Ira ut ſi 

inſiſtendum eis Lenones eſſe crediderint, vel 2 ingerant neceſſita- 

tem invitis, amittant non ſolum eam quam habuerint poteſtatem, ſed pro- 
ſcripti pane mancipentur exilii, metallis addicendi publicis. | 

Greg. Tholoſanus interprets the Sanction of this Law ſomewhat dif- 

e T0 ferently. (m) For the clauſe of lofing their Autho- 

ba a”: he applies to ſuch as only by precept or per- 

ſwaſion would bring thoſe that are under their power 

to 9 themſelves: But compelling to it, they may be baniſhed 

and ſent to the Mines. 1 | 

Ir is very ſurpriz ing, that none of the ſeveral virtuous and reform- 
ing Princes which Rowe had in her Heathen State, nor even the piety 
and zeal of Chriſtian Emperours for above a hundred years, bethought 
them of ſuppreſſing. thele lewd Houſes altogether. Tis well if they 
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The Tax upon 


ac lewd Houkrre- Were not influenced by the conſtant and conſiderable Revenue they = 
. | tenet 915 brought in, the Tax (beforementioned) which they paid to the Treaſury. BM 
1 At length however, the ſame Theodoſius, whole 7 Law we have 
juſt cited, put them wholly down at Conſtantinople, (where he reigned,) ü 
by a Novel of his, A. D. 439. And that upon the following occaſion. 
Florentius, Præfect of the Palace, to = he had ten or eleven 
years before directed that other Conſtitution Lenones, being a perſon 5 
of great virtue, conceived ſuch an abhorrence of this infamous practice, 
and the Tax that was paid for it to the Crown, that to remove ſo 
fatal a protection, and to procure the ſuppreſſion of lewd Houſes 
without detriment to the Exchequer, He voluntarily offered and gave 
his own Eſtate, (which fully anſwered the value of the Tax,) in com- 
penſation to the Government for it. A glorious and pious Act, which ü 
muſt always be remembered with Admiration; and his Name with ü 
Honour, who ſhewed ſo much of the generoſity or public Spirit of 
an antient Roman, and the Purity of a primitive Chriſtian. But thus 
was firſt cut off that ſhameful Branch of the Revenue: and at the 
ſame time came out the enſuing Edict of Theodoſius; ordering, for YU 
the future, all Bawds to be whipped out of the City ; and a Fine of i 
twenty Pounds of Gold upon the chief Magiſtrates, if they did nor i 

take care to ſee it put in Execution. 1 
Bawds ſuppreſs IT is directed to Cyrus and Alipius: but being very tedious, and 
Le ad b two thirds of it (at leaſt) taken up in applauding what Florentius had | 
niſted, done, acknowledging the ſcandal of that Tax, and inveighing againſt 3 

Le ExnovellisTheode Imp. the wickedneſs of - Bawds, I ſhall recite = the e- 
Taten. Edit. Turf 1586, nacting Clauſes, which run thus. (u) Hac manſurd 


2 
| 


8 1 

7 

. 3 
FFF 4 

a a7 a OS, D. 2 

n 27 EO IE Are” 53 

*«. . * * 3 SES IRR 
3 Sy . 

. F 


2 2 
A l R m 8 — . 
8 - Ee —— — — 2 — -= o ” = : — — 8 
E — — — 
— rs — ws -4 = — i — p 4 —— — ns — — 
8 — — — ——— — — 2 — ͤ * 2 — 
= 8 — — — — — 
— — —. — . — — — — —ññ———ů—ů 
— * — — — - — 8 a — E — 
CES 
OW 
T. 9 
. 
IR”, 3 r — 
2 3 * 5 Meer 
ö Ft £4 


——— — 
— 
2 N r 
n bY 
8 * IIS 3s 3 1 
7 de 5 1 „ 8 
n "Iv 
r 
oe RR TO 


= 
= —— _— == > , — . 
EEE = 
———Fꝛ— ñꝶ [1 V.œꝑw — —— — — 
_ — | — 
e 
8 x 
Wn 1 > f 
2 2 LEES war 
. 
er . 


luſtris igitur 
Teneratione debitd 


" * 


THr1s was the firſt blow to purpoſe, that was ſtruck at Houſes of 
ing Emperours. For tho what I have now given you is not to be 
found in Juſtinians Code; there is a ſeverer Law, without any Em- 
perour name, or any date, inſerted there 3 ee the Revenue 
« from ſuch Houſes: forbidding to proſtitute either Slaves or Free- 


N 2 
Sent ti the 


feiting Goods 


« women; upon penalty, on a mean offender, | of 55 ſent to the Mines, or for- 
C 


« Mines, or baniſhed; on an offender of ' rank; the confiſcation of hit — 
« Goode, and loſs of Dignity civil or military: a Slave ſo profticared, 
e might be demanded to Freedom by any perſon whomſoever't aid 
ce the Magiſtrates, of higher or lower. degree, and-their-under;Officers, 
« fined twenty Pounds of Gold for their neglect. This Law bein 
penn d without reſtriction, affected not only hs Capital City, but all. 
parts of the Empire. Thus it ſtandz. 


£ 


” 


NI quis deinceps Lenocinium exerceat,” && nullus reditus inde Largi” 
tionibus inferatur. Nullus Ancillam Ingenuamve proſtituat. Alioquin, 
bumilior qui id fecerit, coercitus, Metalli, & [Gr. J, vel] Exilii pend 
danmabitur ; honeftior bona, & militiam, ac dignitatem amirtat. His 
quoque abflineant Thymelici. Quod fi Ancilla proſtituta fit, ut gratuit 
winticetur ab onmibus virit, aut faminis, Clericis, aut Monachis: Et utt 
hec obſervent Magiſtratus, tam majores quam mimores, &. offieiaeorum, 
Corporis & XX. Librarum inminente pænd. Cop. L. 11. Tit. 40. 
De Spoflac. &ce. l. 121ů F M A mf! 

THe general Tenor of this Law, and ſome patticulars in it, would 
incline me to think, that if it were not originally another Edict of Theodo= 
ſens, it was of a Succeſſor not long after him: the mention of the Reyenus - 
teeming to imply, chat the Reform had been but larely made in that” 
reſpect : and the Fine upon Magiſtrates is the ſame ſumm, tho extend- 
ed alſo to inferiour Officers, with the addition of Corporal Pimiſoment: 
But the want of Inſcription, Name, and Date, makes it ratlier pro- 

bable, chat it is an Extract by Juſtinian himſelf, (or his Compilers, 
from the ſeveral Laws of thoſe that were before him, altered to his 
own mind. For as ſome proviſions in it are plainly drawn from The- 
odofins 3 ſo the mention of Thymelici, and the power given to any bg dy 
of freeing proſtituted Slaves, are to be found in 4 Conſtitution of tlie 
Emp. Leo's, Cop. L. 1. Tit. 4. De Epiſe. Audientid. I. 14. Neque 


Ser vum; which, being of little conſequence, I omit. Beſide, that the 
prniſoment here ſcems to be one of his alterations: becauſe he this ex- 
; S 2 preſſes 
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reſſed but 
2 75 the 
W 


Parts. 


Juſtinian's 
Law for Exile, 
or Death. 


| Heng. Prelles hi 


Lewd Holes 


nſelf, in the preatnble of his Novel to be cited by andibyg Nar 
autem ch dudum poſita contra tos qui fic impie agunt ſupplicia auximus: 

Bur be chis as it will; as Iheodoſius had led the way in the Eaftern 
Empire, tis ſtrange chat Valeutinian III, (his Colleague,) and other 
ſucceeding Emperours, who reigned in the Vet, ſhould not follow 
the Example. But fo it was: as Gothofred hereupon takes notice: 
(o In Occidente Lupanari-. (o) It was but by flow degrees, and in ſome places 
Locle es Res only of thoſe Parts, chat the uſe of lewd Houſes was 
{c. caſtiores jam Romanis put down; and that, not till the barbarous Gothe 


Barbari Occidentis provincias 


pervaſerant: ut apud.Aquita- and Vandals, chaſter than the Romans, had got poſ- 

nos, (teſte Salviano, L. 7. De 3 , 

Gubernat. Dei) & in Afi ſeſſion of the Weltern Provinces : and then | 

al, 1s, (eod. Lib. ſub. nn. ; | | a. $6 

[ Fac: — * 1 Were diſcouraged and ſuppreſſed by the Got hs ] 1H 

. Agquitain, and by the Vandals in Africa. 
THE Emperours of the Eaſt, however, went on as we have ſeen 


© above; and the great Juſtinian, not ſatisfied with the care that had 
been already taken, either by himſelf or others, gave the finiſhing ſtroke 


in his XIVzh. Novel, which is ſtill the Foundation and chief Autho- 


rity of all Proſecutions againſt them Jure Civili. Tho it is a very 


long one, I think it worth the while to recite the moſt of it at large. 


Imp. Juſtinianus A. Conſtantinopolitanis. A. D. 535. 


(p) Aurn. Colli. 3. Tit. 1. (p) ET antiquis Legibus & dudum mperantibus 
De Lenonibus. Nov. 14. 


Nos autem & dudum polita contra eos, qui fic impie agunt, ſupplicia 


auximus; &. fe quid relictum eft a noſtris predeceſſoribus, etiam hoc per 
alias correximus Leges 3 & nuper interpellatione nobis faltd rerum im- 
piarum pro talibus negotiis in hac maximd Civitate commiſſis, cauſam non 


deſpeximus. Agnovimus enim, &c. —— $. 1. Sancimus igitur, om- 
nes quidem, ſecundum quod poſſunt, Caſtitatem agere, &c. —— Quia verd 
plurima ſunt humana; cum arte, & dolo, & neceſſitate quaſlibet talium 
ad luxuriam deduci omnibus prohibemus modis, & nulli fiduciam efſe 
paſcere meretricem, & in domo habere mulieres, aut publice proſtituere ad 
Luxuriam, & pro alio quodam negotio talia mercari : neque Conſcriptio- 


nes ſuper hoc percipere, neque Fidejuſſores exigere, nec tale aliquid agere, 


quod cogat miſeras & invitas ſuam Caſtitatem confundere; neque ſperare 


quod licebit de cetero eis, Veſtium ratione, aut Ornamentorum forſan,, 
aut alimenti decipere, ut etiam invite ſuſtineant. Non enim permittimus 
Juic quam fieri tale: ſed etiam nunc onnia talia breviter competenti curd 
diſponimus ; ſtatuentes etiam reddi eis omnem quam contigerit cautionem oc- 

caſione ſceleris hujus exponi : & neque permittimus ſceleſtos Lenones, ft - 


quid dederunt eis, hoc ab eis auferre: Sed etiam ipſos Lenones jubemus 
extra hanc fieri feliciſſimam Civitatem, tanquam peſtiferos, & commu- 
nes Caſtitatit Vaſtatores faftos, &c. — ¶ Præconizamus itaque, quod ft 
quis de cætero preſumpſerit invitam puellam aſſumere, & habere ad ne- 
ceſſitatem ¶ peccandi] nutritam, &. Fornicationis fibi deferentem quæſtum; 


Hunc neceſſe eſſe, 2 ſpectabilibus Pretoribus Populi hujus feliciſima Civi- 
fatis 


in tantum ut etiam plurime contra talia delinguentes ſcriberentur Leges : 
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rum 
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operationis habere, &. 


tionem. ©C Si quis autem C 6 
ſerit, aut Fidejuſſorem acceperit, ſ | q atilitatem hu- 
juſmodi Fidejuſſionis aut Conſcriptionis habere: Etenim Fidejuſſor quidem non 
obligatus erit; Conſcriptio vero omnind invalida manebit; & ipſe (ficut 
prediximus) in Corpore ſupplicium ſuſtinebit, & 4 magnd hac longiſſi- 
me Civitate expelletur. — Onmino enim Lenocinium & fieri -probibemus, 
& faftum punimus, preciput quidem in hac feliciſſimd Civitate, & in ejus 
Circuitu; nihilominùs autem, & in locis foris pofitis omnibus, & que ab : 
initio noſtræ ſunt Reipublice, & que nunc à Domino Deo donata ſunt no- 
bis. — Credimus enim in Domino Deo, etiam ex hoc noſtro circa Caſtitatem 
fludio magnum fieri noſtræ Reipublice incrementum, Deo nobis omnia proſpera 
per talia opera conferente, &Cc. — "TN F 
TAE ſubſtance of it is: < That having in the Preface, complain- % Len. 

« ed of the vile practices of Bawds, in ſeeking out young Women 
c that are neceſſitous, & with promiſes of Cloaths and Victuals per- 
_nIE < fading them to live with them, under Obligations and Securities 
given for what time they pleaſe, for the 25 n of Proſtitution: 

« He firſt [$. 1. Sancimus.] forbids it in the og terms; and 

« that any Women be kept for ſuch ends, either profeſſedly, or under 
te colour of any other Service; ordering all Securities on this infamous 
te ſcore to be delivered back; and that if che Bawd had given them 
& any thing, it ſhall not be reſtored : the Bawds themſelves to be ex- 
ce pelled the City. ¶ S. Preconizamus 3] it is decreed, that whoſoever 


. 
7 


A 


ce ſhall rate a Girl againſt her will, and lay her under a neceſſity of 
« Lewdneſſe for his own gain, ſhall ſuffer the laff (or utmoſt) puniſs- 
ce ment of all; i. e. Death, | C. Si quis.] That if any do knowingly 
e ſuffer a Bawd to live in 4 Houſe that belongs to him, and does not 
cc 2 turn him out, He ſhall be Fined ten Pounds of Gold, and 
ce be in danger of forfeiting his Houſe too. [C. 2. Si quis. ] That 
« all Securities for lewd Service ſhall be utterly void; and the Bawds 
ce that took them, ſhall ſuffer corporal Puniſhment, & be baniſhed the 
« City. He concludes with an order to Beliſarius, in the Duplicate 
directed to him, * that this be publiſhed in all the Provinces of the 
« Empire; and every where TIT as well as at Conflantmople. 
I am ſenſible of ſome Confuſion, (or Obſcurity, ar leaſt,) in this Diſpute! die 
Authentic. And the great Quzre is, concerning the Punifoment in- mane infites 
flicted by it; whether it be Death, or not. e e es * 
nother in $. 1. Sancimus; that Death was nat intended; becauſe Ba- 


niſbment 


| | 12 5p, Bal, Fruburehe, &c T1. 
Ie eee, Ei, fee predirimus) n erh fi 
] 4] ſuſtinebit;\ & 2 magnd hac longiſſimè civitate expelletur. 8 


On the other hand; that Death was intended, may be urged, (and 
. very juſtly,) from the words, (in 5. Preconizamns, ) mes na ingams ch 
[the laſt, or utmoſt puniſhment of all : which one would think could 
not be otherwiſe in Latin, than ultimum ſupplicium; and by this the 
Romans always intended Death. | vid. ff. de penis. (L. 48. Tit. 19.) 
|. 21.] And fo the Greek Phraſe ſignifies in other Conſtitutions of 
this Emperour. Tais z raus muweias, ultimo ſupplicio, in the puniſtia 
ment of Blaſphemy, Nov. 77. c. 1. $. 2. where no body queſtions 3 
whether Death is deſigned by it. So alſo, C. nonas drag xaraαSHA Y 
extremis ſuppliciis ſubjici, in Nov. 1 5 4. c. 1. where by what goes be- 3 
fore and follows after, the like meaning is indiſputable. And as to AH 
| (4) Fred. Mendora,de Con. the Opinion of Learned Men and Lawyers, Men- 3 
Hl ier L. 3. © 35 doza (q) cites this Novel, to prove that Juſſinian | 
e puniſhed common Bawdry with Death. And ſo 
+ n * does Greg. Tholoſanus (r); and Jul. Clarus (e ; Dam- 
e $1) Dam®: Prax. Grime honder (t) alſo; and Menochius (u). Indeed this laſt 
n refers to it both for the puniſhment of Exile (w), 
() n. 4. (from S. Sancimus;) and of Death. And both f 
them are plainly enough expreſſed in different clauſes; fo that I think 
both of them were intended in different caſes: but it ſeems to be no 
_ ealy matter, at this time of day, to ſettle the diſtinction. I will only 
add my Conjecture, with ſubmiſſion to better Judgments. Which is, 
that Exile, in the firſt Section, and corporal Puniſament, joined with it in 
the laſt; (as whipping, ſuppoſe; or rather, being condemned to work 9 
in the Mines; for he oY ſcarcely make this Law milder than the for- 
mer, Ne quis deinceps, which I alledged before as either made or ap- 
proved by him ;) was deſigned for thoſe Bawds that enticed Women by 
Promiſes, or ſeduced them by Art, to bind themſelves in writing to 
ſerve them in a way of Proſtitution. But that ſuch as ſtole any young 
Girls out of the Country for this purpoſe, and brought them up ta 
it without their own conſent, under the neceſſity of not knowing * 
to get from them, ſhould be puniſhed with Death. If that Section 
Preconizamus be read attentively, it may ſeem to imply ſome ſuch force 
as this. For there is an Argument drawn from the puniſhment of 
1% PECUNIARY Thefts and Robberies, to this of CHAasTITY; Caftitatis 
— 100 FURTUM & LATROCINIUM, as it is there called. | 
n x Refrilionup> AS a farther Comment upon this Law, it will not be amiſs to ob- 
n h len. ſerve the Reftriftions laid down by Damhouder. He is one of thoſe, in- 
1 deed, that think it extends to Death, even in ordinary caſes: but if 
WIR his notion in his be not admitted, we may take him as if he had 
10 a ſpoke in general, of the puniſhment (whatever it is,) inflicted thereby. 
(x) Damboud, Prax. Crim, Three things, ſays he, (x) muſt concur, in order to 
e. 91. n. 5, 6. ſubject a Bawd to this puniſhment. (I.) That he 
draw Women to ſuch lewd Lives by Perſwaſion or Rewards; and has 
been accuſtomed ſo to do: but two Inſtances, he ſays, will (in their 
caſe, 
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aut of uſe, upon the apprehenſion that it was too Carol 1 
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caſe; cho not commonly) be deamed in Law 2 0h. 10 Th. 
he receive the Gains of their Lewdneſſe to himſelf; [or à8 leuſts a cer- 


tain proportion out of chem.] (III.) That he Have chem in Swhjethion 


and Obedience to him; ſo that he can diſpoſe of. chem in Pr oſtixu tio: | 


when and to whom he pleaſes. And theſe I think, are juſt and erue 
Limitations, (all of chem in ordinary caſes, and the two laſt in that of 
force alſo,) according to the Intention” of this Laut which ſeems to 
me defective, in not extending to ſuch as only entertain Volunteers in 
Iniquity, and ſuffer the lewd Women to enjoy the mercedem” ſcelevis en- 
tire to themſelves : giving liberry of their Houfes (as pn - fome 
Taverns &c. do,) to draw cuſtom, and raiſe their on profits out of 
what is eaten or drank there, or by gratuities from the debauched young 
Fellows only, that for the purpoſes of their Luſt frequent chem. 
theſe are not to be called Bawds, they are certainly Acceſſories ; and 
fo are all the inferior Caterers for Lewdneſſe, that fetch Women thither, 
or are any ways aiding or abetting in ſuch practices: and tis pity 
they ſhould not all Heer He n f 
Bur notwithſtanding the Authority of Faſtinian's n ona arb. ng e, Tele, 
Novel, our modern Civilians are agreed, that the © Ni Pat * 
puniſhment of Bawds with Death, in any caſe, it (0 De Cogkictudine 2 


ſe vere; and inſtead of it, the cuſtom is, to inflict 44 pan ele Fatty, 
an. arbitrary puniſhment, at diſcretion of the Judge. f Jagel. . din . 
1 


So Menochius ()). And Clarus acknowledges the tan e e fr 


| lere 
fin ae (z): telling us withal, that they are ſometimes Gase, fuper I. 86. Turi, 


aſe d to be publiclly whipped, wich 4 paper Cap upon , in. 1 qu o 
r idiculous puniſbment (ſays his Author Gomes) for ſo f 6 wk. a 
wile 4 Grime, that ought to be puniſhed with Deaths ĩ “ 
and truly, ſo think I too. ROY 


The Code of the EASTERN Empire 


Reta in d almoſt every thing we have cited from the Roman Civil Law. 
Bawcls are deſcribed (a) the fame way, as in |. de „ 
his qu ui notantur Infamia, |. 4. Athletas. $. 2. Ait p. bis qui norguruy kee l 4 
Fræton, given before: and branded with Infamy (5), h Fodem T l 1. 
as the y are there, F. tit. eodem J. 1. pA: 

Ir a Maſter or Miſtreſs compelled their Servant to proſtitution (c); 
ſuch Servant, complaining of it, the Præfect of the G) ban, L. 6. Tir. 4 
Ciry was to do her Juſtice, and defend her againſt P. A ref 94.) 2- 
thoſe u nrealonable Commands. | As in F. de Ofc. Pref. Urbi 1. 1. 
Onmia . 8. : vi e Sow es 

PARENTS or Maſters (d), Proſtituting their ( ue I.. 60. Tit. 
Daughters or Servants, were to loſe their Authority r 
over then, by Sentence of the Biſhop, or Civil Magiſtrate. If the 
Maſter or Parent inſiſted notwichltan dh „and continued to compel 


* 


i 


* 


to Proſti tution as before, he was to be ſent to the Mines. The ſame 
| a p in 


_ 


24 
$19.29 in ſubſtance throughout, with Co p. De Speffaculin bec. |. c. Lenones, 


the Mafter di- (e) Wiſgothorum Leges. L. 


of Pyocurert; &c. Tint 
«© * 4 ' $3 * : * * 9 — * „ 15 * . > 


\- (6) Bundy Bod. Tir, 1.4, | W HOSOEVER, (e) of mean rank, ſhould 
ſticute either a Slave, or a Freewoman, was condemned to the Mines; J 
if of better Quality; his Goods confiſcated, and all his Honours forfeited, 
A ſlave proſtituted might be taken away from the Bawd, and ſet at 

Liberty without Ranſom, at the ſuit of any Perſon. ¶ The ſame en- 


O44 
2 
r 8 


a 


tirely with Co p. de Spettac. I. 7. Ne quis deinceps. | 17 7 
AND laſtly, that Code received the XIVth Novel of Juſtinian, 
(f) Bands Eod. Tir. 1.3. from S. Sancimus to the end, verbatim; (F) inflict- 
ing Exile and corporal Puniſhment, or Death: which being given at 
large before, there is no need to trouble you with it again. 


The Laws of the 
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Wis16oTHS, 


refling or con- (Te Tir. u 17. Boden Under K. Receſuindus, ſpeaking of Maid-Setvants 


ſenting, &c. contigerit, ut cum Domini 


vers. 


# Thrown , (5) Tos 1959566, ms d. Prince of Methymna in the Iſle of Lesbos, | Seized 


— come that are Common Whores, provided; (g) that if 
cationem pecuniam Domino they were ſo with their Maſters Direction or Con- 


, & blicd fuer paw Be 
Lowtus ipk Donat ewe. ſent, and brought Money to him by their Lewd- 


7 = pris neſſe, He, —_ Zane convict of = N * 
en k dae 0 g receive 300 aſhes, as they were to o, y tie 
Leg. antiqu. p. 68. fame Law, for their Crime. | SY 

Wx have done with this infamous Sett of Bawds; and are naw 

to caſt our Eyes upon a yet viler Race, if poſlible. W's 


StcT. IV. Pimps, Procurers, &C. 


1 
by 


Pimps, Pron- T H E Produft ores, AS Civilians call | them, I explained by our En- 


gliſn Term of Pimps and Procurers: who do not trade with Common =. 
Whores; but are employed, (and too well paid for it,) in intriguing 
for the Luſt of particular Perſons with Women undebanched before, 
or, at leaſt, of better Reputation than thoſe others; Solliciting, car- 
rying Meſſages, contriving Opportunities, or lending Convenience Mi 
that they may be Lewd with Secrecy and Safety. In this Notion they 
alſo are included, who do the ſame with Joung Men, or Boys, to gra-? 
tity the unnatural Filthineſs of Mankind. e 
AGAINST ſuch wicked Factors of Impurity in one kind or other, 
the Authority of Laws and Princes has been very ſevere; and I wiſh 
they were ſtill ſo: for nothing can be more dangerous to Virtue, 
than the Craft, nor more to the Grief and Diſhonour of Families, 
than the ſucceſs of thoſe Devils incarnate, who make it their buſineſs 
to tempt and help to Sin. | 
CLEOMENES. 


ee ek Sn upon (h) three or four of them that dealt this way; 
. d Miſchief, order- 


Arhenens L. 10.c.12. ed them to be tied up in Sacks, and thrown into the Sea. 
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Who was neither an muff Prince, nor of à violent %, ere, 
or cruel Diſpoſition, as my Author obſerves; but . er mim; nonnte 
o great an Enemy to Vice, that he diſpoſed of Þ ls Grecor, & Athenne 
all Jewd Procurers as Cleomenes did, and drowned © OH. 
them in the Sea. n crank eeoqrn xc = 
By theLaws which SOLON give to he 
a jo Fo ATHENIANS, nc 


* 


() They were to be indicted; and PA 18 
ys Aſchi- , Fe, 


8 Rafe 
. | f 1 £54 re | | 
net,) they let out their own Impudence for hire, , 4. 


SIT a, oxrerrwn, | 


| | ; | 4 
brought them together, to converſe, and venture Tinachum. p. 23. 


5 N + 


upon the Sin. 355 1 > 


Els laſt does evidently concern thoſe: Agents we are ſpeaking of, 
and not ſuch Bawds as e and provided Common Proſtitutes. 
And I apply what was faid before, of Cleomenes and Periander the ſame 
way, on account of the Greek words made uſe of; which are, ae52xontes 
and σοανοον; the latter in this of Solon too: for Ritter ſhuſius has re- 
| marked, () chat Common Bawds are properly called (½ ..,.,.: in Exe 


romeo . d. Altores Neretricum: but for Procu- Novdl. Fart. 1a. c. 3. n. 7. S. 


i 
- 


rers in our preſent h ſenſe, the Greek Term 1s RCIA WY Es promoters 3 
or (I may add) aegzxop), which is from the ſame Theme, and of che 
like Signification. 5 8 5 

THE next view we take, muſt be of the ov ant 
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Roman Civir LAW. 
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By this, they were looked upon as highly pernicious, and ſubjet- 
eee, rim forte > rok Os ar art 
EN TICING another Man's Servant to 


and to the payment of conſiderable Damages (m): 
makes her worſe, 


I ſhall have occaſion 
Chapter, as it affects the 
but I mention it here, 
ENTICING 
che like proſecution by an Aſfio Imuriaum. S0 1. 4% l. . of 4 
/ / 09S 4. Sign 
ays ian (n). Si quis tan 3 quam Maſ- Le Ie 


wy PREY 


next $. 4. & quis. in 


who deflowets : 


* 


2 * F 7 
— 8 2 


a 


Seryant : 


F 
* a+ * = . 
. 


% 
* 
” 
- 
- ” 
. * 1 
» a 
* 
ad = 
is - 
7 
© & ” 
_ 
- 
: 7 
_ * 
1. 1 * 
— * N . 
- 1 * - „ 
FL , 4 . - 
Wi tb : 1 vo 
PSS . No 1 
5 WS. 5 
o 2 * 1 ws 944 bs 4 
A Nen » * . * 
4 2 4 Kee? 5 fi -4 
- n - * 1 * 27 
* 1 ik * 4 3 r 11 7 2 
q * 5 4 obs 8 dy 2 e 8 8 7 . A 2 3 1 2 * e 1 
— * ta fad 2 5 8 : 
_> x 


26.. 
$-1v. rim, culum, froe ingenuos froe libertinos, impudicos facere adtentayir, . Inju- 


| 0 mi. I. 10. Ame. riarum tenebitur. And Paulus lays, (o) © Adtentari 


cc pudicitia dicitur; cm id agitur, ut ex pudi co impudicus fiat. 


. Defendent were caſt in this Action, his Puniſhment was ac. 
oof Hood: 2 2 or W hipped: Freemen ( of mean Conditi on) b at 
, K RO 
aue rei coercentur. ff. de or interdicted (i. e. prohibited) the uſe of ſome cer- 
Injuriis. I. 45. de injurid. tain thing amongſt the Neceſlaries oo Convenien- 
ces of Life. But theſe were pene extra ordinem, as Hermogenianus calls 

them there. | I 8 +5 

1 PIMP S and Promoters in an Intrigue of Adultery, or for the de- 


. bauching of any Free- woman unmarried, are alſo puniſhable by the I u- 
LIAN Law de Adulteriis, in the fame manner as the Crime its ſelf 


L. A The which they promote. So ian: (4) Her verba 


48. Tit. 5.) l. 12. 
Hac verba. 


Legis, Ne quis er » Adulterium facito, 
ſciens dolo malo, & ad eum qui ſuaſit, & ad eum 
qui Stuprum vel Adulterium intulit, pertinent. And Papinian ſays, © He 
ce that knowingly lends his Houſe 2 ſuch purpoſes, ſhall be puniſhed 

Y F ibid.1.8. ui d. cc as an Adulterer. (r) Nui domum ſuam, ut Stuprum, 
Adulteriumve cum alien Matre- familias, i. e. vel nupt4, vel vidud, ut 


explicatur I. 10.] vel cum maſculo fieret, ſciens præbnerit, cujuſcunque 
A Sent. L. 5. G. ult. fit conditiomis, quaſi Adulter Ppunitur. Clarus, how- 


qu 
be taken notice of: that if the perſon adviſed or counſelled ro wick- 
© edneſs, would probably not have committed it but thro ſuch coun- 
ce fel, the Adviſer ſhall be puniſhed equally with the principal: if 
ce the caſe be otherwiſe, then more gently. 3 
WHAT the Puniſhment was, by the Julian Law, for Stuprum or 
Adultery, you will ſee in the following Chapters, where they are to 
be diſtinctly treated of * 
Bur tho in the ordinary courſe of Law, the Julian was their pro- 
per Puniſhment, they were dealt with more ſeverely extra ordinem: 


Death or De- 
portation. 


and that, as early as (and even before) the times of Paulus the Laws 
7t his received Senten- 


yer, who lived under Alex. Severus. For am 
ces, as he calls them, (i. e. fach Rules as had obtained: in the'Praftice 
af Courts, ) we have this memorable one, which is inſerted: alfo in 
Fuſtinian's Pandecte, and thereby eſtabliſned in Authority in the Civil 
e Nag protextato E (t) That whoſoever-»ſhould perſwade 2 
corp Comit, ffi; Touth to ſubmit himſelf c unnatural Luſt, 
aut e293 


Ta T. I. 


ever, (5) leads ro a Diſtinction here, which muſt 


pellaverit, quidve Pudicitiz 
corrumpendz gratid fecerit,. 
Domum præbuerit, &c. per- 


cc 


ier, ce (getting him off from his Attendants, or cor- 


rupting them 3) or ſhould importune a Woman, 


den Ragitio, Capire pnitur © or a Young Girl [to Lewdneſle; ] or do any 
_ g . 2 LE. thing tending tO debauch them; . or, give the 
drr. ban kant. cr” © Convenience of his Houle for it, &#. if the 
5: Tit. 4. 5 14% f. dc em. c Crime did follow, and were actually commir- 


Crim. (L. 47. Tit. 11.) I. 1. 
Sollicizatores. f. 2. Qi puero. 


ec 


ted, he ſhould. be puniſhed with Death: and 
| « tho 
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to ſome Iſland; the 


nexed.) The corrupt / nts alſo, (havi 
Crime by withdrawing themſelves deſignedly, Id. = 
his Law includes the Pimp or Procurer, as well as him chat | 
perſonally ſollicits for his own Pleaſure ; fays Menochius, Caf. 5 34. 
n. 44. K :6 3Þ-bs» we ae 
Trz fame Menochius, in the fame place, (n. 43.) tells us, that Fd! Low. 
by the. FEUD AT Law, the Vaſſal by whoſe perſwaſion his Lot 
Wife is Corrupted or Debauched, ſhall loſe the Fief he held of 
him. And no wonder; for there is both Injury and Ingratitude 
To conſider the matter as it ſtands at preſent; ce of ks.” F 
Courts is according to the Equity of that Law, qui puero, juſt above 
cited: chat the Puniſhment ſhall differ, as their lewd Endeavours prove 
Effettual, or not. (u) The ordinary Puniſhment , e amech. ge wb, queſt, | 
whatever it is, (for Countries that receive the Ci- © $3445 
vil Law for the Foundation of their own, may differ in that,) takes 
place where the purpoſe is effected: but where it is not, tis pu iſh- 
ment at diſcretion. DN GR ESO WR -; 7 £7 
Dambouder ſays, () that Pimps and Procurers G bse rial Gs. 
for Adultery are, according to Cuſtom, either ba- 5 1 44. 
 #i/ied, or puniſhed or che Judge ſhall determine. 
- Menochins adds, (x) that ſuch a one may be bel og pous impund 
illed upon the {por by a Husband, when he finds cum Usore loquentem ge. 
E . HATE 
p) By a Conſtitution of the Emp. Leo, the Me- „ nice of ny 
tors, Meſſengers, and Aſſiſtants in an Intrigue ring, 7 See 
of Adultery, were to be firſt ſoundly beaten, and I. e Lys — 5 
then Horn, and baniſs'd for ever. ae 
Amongſt the WIS IC OT ES, 8 | 
(S) By the Law of Chindaſuindus, about the Year 11. r. vr Lag L, 
AE... 4s 7. LEY. „IAK. 3. 1. 11. | 
644, © All Sollicitors in Lewdneſſe with other 2 Mulerii Uzarum vel Fi 5 
; : ples Wives or Daughters, or with Widows, - — — m—_ = tag] 
* or Women Eſpouſed; being convicted by Wit- Eu . Serum a. a 3 
— neſſes of what rank ſoever, to have r 3 — — — 
| 5 4 | | » NOX ma I A 
508 delivered Meſſages in ſuch an Affair; ſhoul „ Kier bam ſeclerum rl 
5 | #8 deferentes ; 
together with thoſe by whom they were employ'd, rn 1 quibus mit fade 
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Stuprumwhat 6 


Servants de- 
bauched, 


antur: ut iu quoque ; 


val an . c e, 


4, quem Conjugalis Or- ( „ 
a, vel Pareniais prophiqut-" << 4 eit 
tas, hujus Ultorem Crinminis | 
legaliter eſſe demonſtrat. Lin- 


denbrog Cod. Leg. antiq. p. 5a 


CHAP. W. 


Of what the Roman Laws call Stuprum; the Leudueſſe of (or with) 
ITY . unmarried Women, who are not Common Whores, © 
TUPRUM is a Term in Civil Law, ſometimes uſed negligent- 
ly and without diſtinction; but in its proper ſenſe they meant 
by it, (as I have faid already, ) Lewdneſſe committed by (or with) 
(a) f Ad Leg. Jul. de A. ſuch unmarried Women (4) as were not Common 
a, le 7.) 1-6. Proſtirures : including alſo the Crime of Sodemy, 
Sum. Which will be conſidered by irs ſelf, in the 
Chapter of this Title. ERR. ee TOL INGLY 
(b) K . furs l 38 Aodęſtinus expreſfing it, (ö) Stuprum committit, 
Stuprum. qui liberam mulierem &c. ſeems to imply a Reſtri- 
Ction : as if the debauching of a Slave, or Servant, was not within 
the notion of this Crime. But Ulpian uſes the word with regard to 
Servants alſo: ¶ F. de Injurtis. I. 25.] And fo does Paulus: [ff de 
Servo corrupto. |. 2.] And therefore, I preſume, the other ſpeaks of 
it, only as it is cognizable by the Julian Law; which does indeed 
confine its ſelf to Stuprum inter liberas perſouas, | ff. Ad Leg. Ful: de 
Adult. l. 6.) = 
Alciat's Deſcription is the moſt clear and full. (c) * Adulterium 
ann ys, propriè in nupta committitur ; Stuprum in Vidud, 


pn OE 6 Ne vel Virgine, ſeu qualibet alia muliere quæ Corpote 


Operum Tom. I. ] 


col. 257 « quæſtum non faciat. In puero quaque, &. 
This will include Servants, as well as Free women: and their caſe is 
what I propoſe to begin with; for we have a good deal that relates 
to them diſtinc ly. 5 | | 


SECT. I. Servants debauched. 


THz * E Is ſomething upon this ſubject, in the political Conſtitu- 
tions which God gave, by Moſer, to "Wit 
| + = wa 


* 


* 


Levit, XIX. 20. Whoſoever lieth carnally wirh a Woman that is @ Bond 


maid, betrothed to an Hushand, and nat at all redeemed, nor Freedom 
given ber, ſhe ſpall be ſcourged. ¶ Hebr. There ſhall be a ſcourging 3 


* 
* 
ls 
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wel 


was different, as y Stuprum. 


| ' 


4 we 3% . þ 


boch ( gum de jure Nr 

{elf ſhould Gt. L. 5. c. ti. p. 613. 
being yet a Bond-maid, or 

s cherefore imperfe 


che Man that corrupted 1 
to Death, as for Adultery: 
che Ep 
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at-I may not fieed- 
; and wWe 
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it was not reckon- 


I . i The:Roman; C1 yit Law! -::i; ch; + 
By this, the Lewdneſſe committed with them was puniſhable (in 


® 
” 


ſome. reſpects) by the Aquilian Law; or cognizable upon an AFio In- 


* . 


juriarum; or upon another Action de Servo corrupto. So Papmian: 
(e) Inter liberas tantùm perſonas, Adulterium Stu- ()) ff 1:1, 44.44 


7 


prumve paſſas, Lex Julia locum habet: Quod autem . L 6. Inter 6 


ad Servas pertinet, & Legis Aquiliz Actio facile tenebit, 
quoque competit, nec erit deneganda Pretotia que 
As to the Aquilian Action, Paulus dec 
ing it to the Corruption of a Virgin (f) under Age. 
The third Head OL that Law. runs thus (2) : Cete- a 12 6. 
rarum rerum, præter Hominem & pecudem occiſos, fi d. 5. Tir. 2) 1. 27. 
quis alteri danmum faxit, quod uſſerit, fregerit, rupe- © * 


5 Aftio e Servo 
lame; only reſtrain- 
) Pauli Sent. recept. L. 


27 Si Ser- 


rit injurid, quanti ea res erit in diebus 30 proximis, tantum &s Domino 
dare danmas efto. If this be the Clauſe which Papinian and Paulus re- 
fer to, the puniſhment was, to pay the Maſter of the Girl ſo much 


Money, as ſhe might have been worth to him at any. time within 


thirty days after the fact. | 


4 o 


ACcT10 Injuriarum in this matter, is taken notice of by Ulpian allo. 


(b) Si Stuprum Serva paſſa fit, Injuriarum Actio da- 
bitur. The Maſter had this Action for the Injury 5. 46% L +5. # e. 
done him in his Servant; and particularly, cum maturz 4vitium obl 
tum eff, (i) [when ſhe was of | Age; 4s the 4 2 5 | 


foregoing Chapter, ($. Pimps, Procurers,) from ff de Injuriis, I. 45. 


- — 


th '3 p | LV . | 1 1 | F | 8 Suite * © "TEES: ; 
2 Edict, (k) Nu. Ser a Ser vam, alienum, (k) F de Sers Corr 
alienam recepiſſe, perſuaſiſſeve quid ei dicetur dolo ma- (1-11. Tit. 3) 1.48 


— . 


(h) F De Injuriis. (L. 47. 


r 1 A ne A. (6) Briſſnine ad Leg. Juli 
quilian relieved him, cam immature. Whit the Pu- ain de Atul. $ Fig N 
niſhment upon this proſecution was, (at leaſt, extra ordinem,) ſee the 


— THE Prætorian Action de Servo corrupto; is grounded upon the 


„ quo eum, eam deteriorem faceret, in eum, quanti ea res erit, in du- 
uni 


„ 


* 


4; 
1 
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Tavern-Ser- 
VANts. 


vants, are not to ſuffer ordinarily, as for Stuprum 3 (which chey think 


lam Virginem a Servo vitiatam: wherein the Determination of the 


of STI. Leer 
Judicium dabo, Now Paulus ſays, That perſon corruprs a Servant, or 


0 Ne be Set re: Makes her worſe, (i) qui moren corpuſive 'corruperit. 
cept. L. 1. u. 13. 5. . And the Prætor decrees, he ſhall pay double Du. 
mager; i. e. double what the Judge ſhall determine ſuch Servant to have 
been made worſe to her Maſter by this Corruption. (n) Aftimatio 
ae habetur in hac Altione, quanti | Seruus wilior fattus 
L 14. 0 GN fit 3 quod officio Fudicis expedietur. 5 0591 100 
Tn E Judgment of our modern Civilians, we have a taſt of in 3 
(n) Boris, in Decition. Boerius. 1, Who tells us, () Some are of the 'mind 


Curiz Burdi 


Deciſ. 316. | «tb 1 gy 2 Wh | 
„6. that ſuch as commit Lewdneſſe with domeſtic Ser- 


can only be intended of Free women: ) but by arbitrary puniſhment, 
extra ordinem. And he mentions others, with whom is his o.]n O- 
pinion, that they ought to be puniſhed with Death; e quando in hac 
«© commixtione intervenerit violentia, Raptus, vel Stuprum ⁊ but that 
the proſecution muſt be at the ſuit of the Maſter or Miſtreſs only ; 
and that this puniſhment will not hold, when a Maſter is lewd with 
bis on Servant. * | bf af ids i 
Ir is to be obſerved however, that Lewdneſſe with Tavern-Servants, 


ee z who wait upon Company,” (v) and help forward 


29. Quæ Adulterium. 2 their Exceſſes, is not puniſhed by the Civ il | Law, 


either in the Man or Woman. He enim immunes à judiciarid Severi- 
tate & Stupri & Aaulterii præſtantur, quas vitz vilitas dignas Legum 
ob ſervatione non credidit. An odd Concluſion :. but Women that be= 
longed to Taverns, were generally eſteemed then as little better than - 
Common Whores; and tis well if the greateſt part of them are not 
As to the Maſter's Lewdneſſe with his own Slave or Servant, the 
G aten. derbi quart opinion of M enochius is, (p) that he may be puniſh- = 
292. n. 1, 2: ed at diſcretion of the Fudge : but not at all, if 


ſhe had been lewd with any body elſe before. 


THz caſe of Women, lewd with their own or any other Servants, 


will fall in with the next Section : becauſe we ſuppoſe ſuch Women 


to be free themſelves, and the Stuprator only is a Slave. 
By the EASTERN Code, 


If one debauched another Man's Servant, he was liable to an Action 
(a) Andes, L. 6e. Tit. (4) de Servo corrupto, as by the Roman Civil Law. 
6. De Servo corrupre. l. 1. S. And the Commentator upon the Baſilica (r) reports 


GL. 60. Tir. 37. I. 30. a Caſe to the ſame purpoſe, de lite motd ob Ancil- 


Court was; that computing the value of the Woman before ſhe was 
vitiated, and how much it was leſſened # that corruption, the Ma- 
ſter of him that debauched her ſhould pay her Maſter double 
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Hal an antienr Law, (one of thoſe, in their fl we. 1: 


Collection by Euricus, ) which boos Fg (5). that Tit 
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if a Kad. Se van committed Lewdneſſe in ſome volets Anelit mitt 


- other Houſe than her Maſter's. S, He ſhould only. 


vincitur,  Ancillam Hed 
VE mond judicitidi Bominus ha- 


the power of puniſhing Her ; and that (as it wal den poſters, SF fed 


ſeem) at his own 1 But if ſhe was guil- 
ty of it at home; then, belide the Correction due 
to Her, the 14 5 that was lewd wich her, if AY 
Free-man, ſhould, for an upper Maid, receive 100 
Blows ; for an n 50: if he were a Servant, gan 


150 Laſbes in either caſe. 
TBEODERT0 cke Goch, 


Qillereed, ( r) that a Frevmath "IR had cortit 


- Il, — econſenſu, in Dom 
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tt 
ther perſon's Setvant, ſhould at her Maſter's De- cillam alierara-Vitgſhem, vel 


Originariam, cujuilibet æta- 


mand, or at his own Requeſt, if he would regiſter ris, quiſquis Ingenuus corru- 


himſelf accordingly, become u Ser want alſo to Him, dat Gorruptor 


it; ſi Dominus voluerit, 
ipſe rogave- 


and take for better for worſe the Woman whom fett. e, , Ben 


| he had debauched; and even the” he für viv fed het, enter, 


ſhould not be at liberty from his 8 
if che Maſter refuſed to actept of 
would not regiſter, the Corrupter 
and deliver to him two Slaves o 
with her, by way of Damages; 
ſtance would afford it? or if he co 


he ſhould be ſoundly cudgelled, and delivered up e 
as a public Slave „co the neareſt. City or 85 W a 


ration. 


5 
quam 


er | , nec ef q mor- 
Serviru« . 3 f ut re — . _ 
him, or i He tatem. Quòd ſi Dominus 


ſhould provide ine protect Tolle} tits 


aut jus meriti duo un- 
the ſame value ibs tradat, ejus ju- 


ri profutura, ſi ejus ſubſtan- 
uppoling, his Sub- 9 1 6 cjus m. 
d nor do this 5 2 ory _— cæſus dis 


£2) kay Ct< 
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Amongſt che LOMBARDS in Italy, 


King Rotharis (abour the year, 6 43). a 
% chat for debauching the Servant of a Foreigner, 

(or Barbarian, as the Romans called him, ) the of- 7 
fender thonld pay her Maſtet by Compofition 2.6 


for che Servant of 2 Roman, 12 4. 
the Diffetence is plain; 


were Forreignets and Barbaras. F 


3 


had taken another Man's Setvant 


King Liitptinid, A. D. 72 9. (w) That if a 
2 Debt, and either Himſelf, or His Setvan vane © t thou 1 20 20 


ppointes, , 


FIRTTEY tus fuerit, componat 
. . no! <jus Solid, NK. Eüf eum 


i T1) Reman, Solid: XII. Tap 
he reaſon #/ — of wy 3 Herol#j O- 
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e Lomibards themſelve Des, eee by. an a 2s: my”; ue " 
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j Eu ji, f. 64. Au, 


zerit. 


COLNE 139.3 


100 LL. Sale ft. 17. 9 


, . flac 

14 W —_— it, 

$600 Denariis, qui hk op ack So- 
judicetur. 


1 2 I A 

. cum Regis An- 
Li mœrchatus fuerit, 1 200 
Denariis, qui faciunt ſolidos 
30, culpabilis judicetur. J $. 
4» f. Mendel. $, 6. ] Si Ser- 
uns cum Ancilid aliens mœ- 
chatus fuerit, & de ipſo cri- 
mine mortua fuerit, Servus 
ipſe aut caſtretur, aut 240 
Denariis, qui faciunt Solidos 
6, culpabilis judicetur. Do- 
minus verò Servi Capitale in 
locum reſtituat. Si autem 
Ancilla propter hoc mortua 
non fuerit; Servus ipſe, aut 
120 Aus accipiat; aut 120 
Denarios (qui faciunt Solidos 
perfolvere. [ Lindenbr. p. 324. 
Fr Wendelini Pactus Legis 

cæ. p. 20.] 


0 LE, Ribaar. Tit. 58. 

6. 17. $i autem Ingenuus 
cum Ancillà mcechatus fue- 
rit, 15 Solidis culpabilis judi- 
cetur. Si autem Servus hoc 
fecerit, 3 Solidis culpabilis ju- 
1 aut Caſtretur. ¶ Balux. 
Tom. I. col. 43. Lindenb. p. 
$62. ] 


(1 LL. Bavar. Tit. 3. c. 
Si quis cum Ancilla vir- 
concubuerit, cum 4 So- 
componat. ¶ Lindenb. p. 

413. A Tom. I. col. 
115. 


ta) LL. Friſcenum Tit. 9. 
Y 1. Lita verd (quz Homi- 
ni cuilibet fornicando ſe miſ- 
| 22 ad partem Domini 
1 { componat Weregildum 
ſuum. J Si vero Aucillo & 
virgo erat. componat is 
qui cam violavit Domino e- 
Jus Solid. IV, hoe eſt Dena- 
tios 12. 8. 2. ſi autem ab ali- 
uo priũs fuerit conſtuprata, 
Solid. III. Si vers tertius hic 
erat. II Solidos. Si vero 
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jo Dont {ye with ler, He ſhould make Sathfattiof! to/het 
8 Maſter (his Debtor) WE] 1 


The serie Laws 


Ir thus. * If a Free- man was lewd with ho 
Servant of another, he ſhould pay 600 pence, which | 
made 15s. Salic. Bur if with a Servant of the 
King's, he ſhould be fined double. 
ty of this with another Man's Servant; and 
ied in Child-bed, or otherwiſe, by chat Lewd- 
not He that abuſed her ſhould either be Caſtrat- 
ed, or pay 240 pence, (6 Salic Shillings;) and 
the Womans Maſter her Ca- 
ſhe was valued at, 


If a Servant 


kir Maſter ſhould pa 
pitale: [i. e. ſo much money as 
compenſation for the loſs of her Service by the loſs 
of her Life: what the Serwant himſelf was to pay 
or ſuffer, being the proper puniſhment of his Crime. 

But if ſhe did not dye by this means, her lew 

Companion ſhould either receive 120 


Cudgel, or pay 120 pence to ber Maſter. 


firokes of 4 


Inter A. D. 712. 
& A. D. 630. 


„ (berwixt. the Banks of the 
Rhine, the Maeſe, 41 the Moſelle, ) laid a Fine 
(y) of 15s upon a Freeman Guilty of this Crime; 
a Servant was cither to pay 35, or be Caftrated. 


The Rias. 


In che lower G 


The BAVARIAN Laws, 


Cotemporary with the former, compounded it for 
4, Toy without diſtinguiſhing” 


e Corrupter's 


Thoſe of the FxIisS1AaNns 


Made a difference berwixt the Lita, and Ancilla. 
The Lita was of middle Rank betwixt a Freewo- 
probably an hired Servant. 
With them, (a) a Lita eta was to pay her 
Maſter the Veregild, (the legal Valuation of her 
Life.) Bur if the Woman were a Bondmaid \ Au- 
cilla] and withall a Virgin, 


man and the other; 


He that deba uched her 


quartus, Solidum I. Si quin- was to 


tus, tremiſſem unum. Lin- 
denb. p. 494 Herold. p. i 75 


ay him four Shilli 7: 1 ſhe had SEM) 
ore, the Summ was 


lewd be 


onA IV. : 


An p if che . 
a however not em 
| Ut Offices, the Fine was 1 Shillin 


e 
. 


„ 


(D ie, * N 


5 1. Sens > 
8 2 
oa wah 


Lg . 


arty üs tig 2 139639 * * 5880 ai 5 5 
den een ee * . i yidetur fuiſle, ſtu 
2993 cle 2 ors oe Oo 2 nm mr pr UE, oy run 
ic interoaf er N AU . Nr ai 
ll 4440 (ALES ian Dine Teh: DSI THT WY. 1311 JON nh e (20 2 . 7 
5111 12 nb Ny, K. ef dhe f RANKS, 151) pry agar any. a 
17 Bo © ieee Dis +2 FRI: £328 1 
. Fg thas: if a Slave manumirted. ſhoulc ol (1 mn 9 9 5 
. n 
be guilty of Lewdneſs with a Bond-maid of his, e 99 
Maſter 8 the. Maſter, (if he pleaſed, 0 might Com- cill ejus Ah erpe- 
pel him to marry her whether he would or no. And keV nolit 5 22 
in this caſe, ik afterwards; he turned her off, and gung K Quod a 
Mp another, he ſhould be obliged to put away, at a 2 
cum 
the ſecond Wife, and either live With the eme 4 18.0 uherign. teci 
or without any Wife at all hile ſhe lived. ea TY 25 
* * Y it ripen iba Baines, 
Amongſt the Excirsm SAXON, | eds e . 
| 3 8 R533 $1" Wann * Wer 3 0 TAB. WY A* + . 
The Laws of KTHEILD EKT, the froſt ink + ech Wisbed 
King of Kent, abour' the Year 6 oo, provided, (4 Arbell iy bei Lb. I. to. | 
(d) that whoſoever ſhould debauch a Virgin Slave el webs 
concu t. 
of the King's, ſhould pay fifty Shillings , | ſuppo- <mender. [1. 1t.] 6 ea mo: \ 
ſi h th b 4 lens Serya, fit, 25 Solidis e- 
ing her of the better Rank of them in the F Fami- mender: 6 & g 
ly. ] IF the were of the. Inferior ſort, 254. of the r 
meaneſt, 125. His Ohſonatrix, (Woman-Cook, or dur. fl. 24-] cum Co. | 
| , 1 OC 
She- Clerk of the Kitchin,) 2os. A Maid 42 cubueri, 12 — 
od r n Si cum Pl 
waited at Table, ( Or 3 Barler, ) in an Earl's aeg e 
(or Nobleman 8) | Family, 32 One in the ſame 'Servi 50 N oy ter- 
place under an ordinary Perſon „ 6 Shillings: In kee, zo ps Anglo Sax: 
, 0* 
a lower place, 50 Sceats; and in the meanelt, ep e 
30 Sceats, Len 515 
CAxvrus, the Dane, K. of England, about : 
the Year 1026, amongſt his other Secular Laws 8 . Canti R. I. gi. 

i vir Uxoratus coeat cum 
has chis: (e) that if a married Man lye with his propris ul Ancills perde 
own Maid - Servant, he ſhall forfeit (or loſe his apa = 3 : 
right in) Her; and make ſatisfaction [by Penance, tm. col 928 5 142 2 
I ſuppoſe, both to God and Mart. | . p N 

COKE tells us; that antie tl 5 
; ntly f ) 2 Fine was: 
paid to the Lord, for his Bond-woman debauched v e nn * f = 
and gotten with child: which fine Was called Childwite, tate ad 
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TH HSE Laws were in great eſteem in their Country; and pre- 
vailed there, till the Engliſh got poſleſhon, and introduced their own. 
% I. l Dis, & By, them it was provided (g), that whoſoever took 


Captivam iicujus quis. im- ſuch Freedoms with another Man's Captive, and 
pregnavit, Domino aſſignet ' | 


alam, guz loco cjus, donec Not her with Child, ſhould ſupply him with ano- 


iet, famuletur. Poſtq a r 1 
en fam, ciſuf ther Slave for the Service of the Family till ſhe had 


cunque fir exts, menen. lain in: and as ſoon as the Child was born, whether 


5; amem in partu moriarire, Male or Female, it was ſent to the Father to be 
gem Domino fuo reddat qui maintain d. But if ſhe died in Childbed, the Cor- 
Sip (MIS. Merton! Oxon. rupter was alſo to pay her legal price to her Maſter, 
n Rh 755 for the loſs of his Captive. This Price ſeems to have 
b. been, (as uſual in thoſe times,) a Fine to the King, 
or to the Lord, when a Subject or Vaſſal was ſlam, maimed, e&c: 
And it differed according to the rank of the Sufferer. Now the price 
of a Captive, or an hired Servant (if a Forreigner,) (5) was a Pound 

(%) MS. Merton. ful. 20. b. and a half: but if the Servant were of the Iſle of 
Britain, it was only a pound; for which this reaſon is given, Quia ip- 


ſemet ſuam dignitatem minoravit, cum ſeſe in Servitium pro ſlipe ſponte 


Note eoncern- 
ing pecuniary 
Penalties. 


pay Money according to | the Dowry of Virgins. 


dederit ; that ſhe degraded herſelf by entring into Service for hire. 
(7) Quotiens aiqui ana. {BX another Proviſion in thoſe Laws, (i) as often 


lam fine Domini ſui licentia as any Man lay with a Servant Maid, withour her Ma- 


cognoverit, XII d. Domino 


reddat. Liss. ubi fupri.] ſter's leave, he was to Pay him 1 24. for Satisfaction. 
Thus much for the Crime we are ſpeaking of, committed upon 


Women of Servile condition, or Slaves. Only, be pleaſed to take no- 


tice here, of what will require to be conſidered all along: that altho 
the pecuniary puniſhments, ſettled by theſe later Laws, on this and 


many other occaſions, may appear to us very {mall and trifling, they 


were not ſo then; when Silver was ſcarcer, and the value of Money 
was much greater than it is at preſent. It was the way they had of 
puniſhing even for Murder; and the Meregild, (which has been men- 
tioned x Bug and will often be ſo in this work,) was properly, the 
valuation of a perſon's Life, which he that killed him was to pay for 
it: ſo that Immoralities were puniſhed high, when the Weregild was 
demanded, as it was in many ſuch caſes. TY 

WE may now ſurvey the Laws as they affected Stuprum in Freewomen. 


| SECT. II. Of Freewomen debauched. 
THis caſe was conſidered in the 
JEwI1SH State, 


According to that Text, Exod. XXII. 16, 17. If a Man entice a Maid * 
that is not betrothed, and lye with her, He ſpall ſurely endow || her to be 
his wife. If her Father utterly refuſe to give her unto him, He ſhall 


To 
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enquire by and by. 


1 Endow ber to be his Wikel i. e. pay b much,” a8 
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For the Man himſelf, as well as the Woman, and 
her Father, might refule the propoſal of Matriage. | 
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Of $STUvRtEw vitexats 
1% may ä anyirhgparordiegee Hank be taken of de- 


oy ky one of riper Years. 2 — is obſcure ta me in this 


matter: but if we may ſuppoſe, t Fornication with an unmarried 
Woman is forbid in ay Text of Moſes ; the Rule of the Sanbedrim 
formerly mentioned, * our ues, 7 of Common Whores, &c.).'wilt 
hold good againft the Mar at eaſt, for Scourging. And 1 think Mr. 
Selden favours this, if my Ignorance does not miſtake him. For he 
(r) Selden. de Te tag & ſays, (r) Et Sc ortationem & Stuprum Lege pool * 
Gentium. L. 5. e. 4. p. 356. dium Verberibus puniebant. And preſently qu 
this from Maimonides, (who refers to that Text, Deut. XXIII. 17. Th 
« Unde fit, ut ſi quis ut Stuprator fœminam compreſſerit, ubi non 
interceſſerin ſponlalia, verberandus fit ex Lge, ided quod cum in- 
ec nuptà, ualem diximus, coiverit. And in his Uxor Hebraica, from 
whence I have cited ſo much upon this Article; in the very page 
where he puts me to the greateſt difficulty about ir, he has thele 
(0 Sid. Ur. Hebr. L. 1. words: (5) Et proſtibulorum, ſeu meretricius ejuſmno- 
c. 16.p.125- di coitus Verberibus pleffebatur,..uti & aliarum for- 
minarum qui expreſſim interdiffus ex forenſi ſentemi4 capitaliter non eſſet 


puniendus. All that 1 can add farther, (and tis indeed the main dif- 
ficulty he gives me,) is; that he makes a difference betwixt Vir Fa 


obiter S tupratac, and thoſe Women 5 que pro libitu Amaſi orum fe es 
My permiſerint; Or A ſingle Act of Lewdneſſe by enticement, and 


&& Freedom of the Body, tho to one particular Perſon only; 


3 atter he admits to fall under that Text in Deuteronomy; the o- 


ther not. Whether this be juſt, or how far it affects our Pre Ar- 
gument, if it be, L leave che Reader to determine. 


Ir is plain, however, from Philo, that the Stuprator of Widows, 
and Wom en Divorced, was piniſhable. For thus he ſpeaks. 

ret] F 155 one (r) debauch a Widow, { whaiher 

we 5 Me, b N * ec her Husband be Dead, or the Divorced from him,) 
2 2 — bert be, c as he is guilty of a li hter crime (by almoſt half) 

agony Boo *& than Adultery, let him be bn” from capital 
32 e ky wil ce Puniſhment: but for his Impetuoſity, Injuriouſ- 


To 7 as * o l e 
. —— 7 neſs, preſump ion of Impunity, and Inſolence, 


(7) Id 1 


, m vii , Gmerion = KS cc confounding ice and Virtue, let him be accu- 


ed 70 1 Ar At 
Philo de Li eien «ſed; and let the Courts of Juſtice give Sentence 


Kc. [ Operum, . 786.] ce hat he ought to ſuffer, or to pay for it; i. &. 
let him be either ſcourged or fined, at diſcretion of the Court. The 
words here that impl 14 do not ſeem, by. the Context, to mean 
it of a, Rapez,, for. f this hey ſpeaks. 7 Ls Next Page: but 
only. 5 he Bt of Pra oft... 


225 
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LI us now Jook into the Heathen 100 5 and fee how PR re- 
(aued. the. corrupting of Free Women. The firſt thing to our pur- 
poſe which we meet Wich , is what 5 1 to IN been a Cu 


ſtom amongſt 


» XII 5 | W. 
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nN IV. 0 Ur rok — « ' 
l * ee Mr N 
A Nee a * the ancien CA N 44 ANI LOR 4, bY 0 lap] al N 0 
ſc is the Sense Gisele led upon: his Dauę *Y ns, 
Thamar, for her Fornication, before he knew 
had debauched her. Gen. XXXVIII. 24. Ir was told 
Thamat thy Daughrer in Lem hath pla 


ed the Harlot; 2 7 0 * 
foe js .avith' Child: 74 I boredia r "BU 1 10 youy tring ber fark! } 
let her be burnt.” 7 yer 


* \ 


knew chat it was . who 


HERE is a ſevere de: het Queſtion: is, "a ether or 


Authority? () Some (ſays Mr. Seldem) will have 
it, that — was a Prieſf t 1 ter, who by the Law e 7 r 
of "Moſes was to be burnt for Adultery: but tis 
was long before the Law of Moſes ; ; and ſo that Suppoſition is uſcle 
and abſurd. Nor was her Crime Adultery, but Stuprum : for ſhe was 
a Widow; and tho re 12 tor Judah s youngeſt Son, yet neither mar- 
ried nor eſpouſed to him. Therefore Mr. Selden is of opinion, either 
that it was by ſome mals Conſtitution of -Fadab, as EE —— 
made for his own Family and Dependants: or elſe, (which is more 
probable, becauſe his Father Jacob was then living, and Prince or 
Head of the whole Family,) it was er Fure Cioili' aliter ſuperinduflo; 
and according to the Cuſtom of the Country where they ſoj n 
Ut fæmina quelibet, illiciti coitks rea, \combureretur.” But, 
ſevere e extended only to ſuch Women, as were ene 
for a particular Match ;- which ſeems; with very good reaſon, an Ag- 
anden of the Crime, as it argues extreme Iricotitinence. © 
"FS o come lower down, det us ce What is to be found d amongſt 
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Bur farther, we read in pn moſhenes (») xh; Hh Andi Te) 
10 if a Man WY. the Stuprator, taken To 25 1 22 5 2 2 


ee with his Mother, Siſter, or Daughter, he 10504 8 
« dave no need to fly for it: 1. e. the Murderer ſhould not be pu- 


niſhed. 
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liga, yours, x fa, debauched her; in contradiſtinction to what went 


«20 Drachma's ; except ſuch Women as are openly marketable ; I 


againſt all clandeſtine Strupra. 


f STU nUNn. 
—_ niſhed, Antonius Thyſius 72 and Joachim Stepha- 


"mus (a) cite this as one of Draco's Laws. However 
ifi2” chat be, Demoſtbenes Peaks of it as a Lay in force 
IN in his time. ul 340180 7 04 2 10 3 bg Au r 8 
ludrch, in Selle. p. 91. cc VWhoſoever by Perſwaſion or Enticement ſeduced 
«a Woman to be lewd with him, ſhould be fined Tuenty Drac hm; 
« that is, about 1 25 and 6d of our Money. The Word Cgοονν 
is rendered by Yylander and Meurſius, ¶ lenocinetur :] and accordingly 

(% Mewrſii Themis Atti- the latter (c) cites this as a Law for puniſhing Bawds 
ca. L. 1. c. 6. & in Solone | 3 | . * dy 
fro, c. is. or Procurers. I know, it uſually ſignifies as they 
tranſlate it: but it ſees to imply otherwiſe here; and that for two 
Reaſons. (1) Becauſe Æſchines expreſlly tells us, in a Law former- 
ly cited, (in our Chapter relating to Baud, 5. Procurers, ) that Solon 
puniſhed them with Death: and tis hard to imagine that wiſe Legi- 
ſlator ſo inconſiſtent with himſelf, and fo weakly running from one 
extream to another, as one while to ſet a Fine upon them of no more 
than 20 Drachmas, and then to make the fame crime Capital. (2) Be- 


cauſe the Context, as it lyes in Plutarch, very fairly (if not neceſſa- 


or ſeduce, referring it to the Perſon himſelf chat 


64) Eu, dg ms ü- 
Cnppicey xc d Nax lulu, imctr b f | | of. 2 DE d- | = F o it | 8 
2%, TEga yay, Trax d. before, of Rawviſping and Force. For ſo it runs: 
res ds a be e, (d) * If one Raviſh a Free- woman, and Force her, 
re e, Przer 95 cc he ordered a Fine of 100 Drachmas: but if 
8 « he; [Tpazarysy] ſeduce her only by perſwaſions, 


© mean, Common Whores; for ſuch make no ſcruple of frequent- 


© ing thoſe. that pay them... '/ 


So much for the Athenian Laws: let us now hear 
PLATO. 


Ir any Man (e) lye with a Woman, who is 
Re Ke . not brought to his Houſe with the Sacred Rites | 
dre cirs 239% ire egg. © of Marriage and the Bleſſing of the Gods; or is 

Tres rh x Tere, along not a purchaſed Slave; or acquired by ſome o- 
(57/5 Sow eee, ther Tide, [a Captive taken in War, ſuppoſe; 
Lee be be. Ba, ©in ſhort, ſuch a one as he openly avows before 
de Legibus. L. 8. p. 84. Cal] the World: let the Government look upon 
« him as unworthy of any Honour or Employment in the City. And 
< ir will be rightly done to exclude him: for he is indeed by his 
ec corrupt W no better than a Stranger. Plato, you ſee, makes 
ſome Allowances here which a Chriſtian would not make: but we 
muſt conſider the Notion of thoſe times. His Judgment is, however, 
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Gb lo antiqui Basalt, ſerh- 


learn from e Epiſtle of N Boniface, ö Biſhop of Mentz, Domumn cum A0 ma- 
- ; +27. . 7-3} +77, W — OTIS 1 K e de ma- 
tb At helbald, N. of Mercia, preſerved \ ENTITE * in  ritatz &. quando co- 


lieres per pagos circum- 
e ducum ii cedentes, 
ta ejus abſcinden- 
tot um , ei 
Vile =ineribus, cruentam & la- 
I cetarain de Vid ad Villam 
mittunt, & occurrunt fem- 
per novæ flagellatrices; uſ- 
| | que quò eam 2 mortuam, aut 
< every place, a new Company took her off the - ce imgtem arent 
* hands of che former, with che fame uſage, till ett fun C. (244 


ce they left her dead, or juſt. expiring : for a warn = 9] 
ing to others to preſerve their Chaſtity. betten. 


The Ancient P OL ANDERS alſo, 
Before their Converſion to Chriſtianity; had a 0 $i quisalicdis abuti U. 
Z OY OO ns ae „ „ „  Xoribus, vel fornicari prerſu- 
Cuſtom for puniſhing the Lewdneſſe of their Men, mt tate vindicte wblequen- 
in Fornication as well as Adulterv. (5) The Man m Hm protnus {entit. 
ih Fornication as well as Adultery. (5) The Mari I nenn, merecati is ductus, 
was taken to a public Bridge, and faſtened to a (60 7029 ok — 
Rail of it by a Nail driven thro his Sorotum; in end, fire de bis 
# 5 N um 5 Aelvendi dura clectio fibi 
then a Razor was brought him, and he was to 16 Ulle T n T 

3 1 106. Ut ci 
chuſe whether he would dye there, or cut off his in Gloſſirio, v. Alalterium 
Privities entire. . | | 15 
TES B laſt two Inſtances we ſhall meet with again, under the 
Head of Adultery, But let us now go back a little to | 


. 
A 


The Romian Civit Law. 


THz Corruption of Free-Women is provided againſt by the famous 
Julian Law de Adulter us, made by Azguſtus Ceſar 3 which puniſhed - 
the Stuprator, (if of Rank ard Subſtance,) with the Confiſcation of 
half bis perſonal Eftate 3 (if of mean degree,) with Corporal Puniſhment 
CC 


EAD EN 


5. U. 


* 


of = STüp KU . | of [ FIX. 1. 


IT . A 1.1 19.1. . 4 *A ,* 6 | ws þ #55 | 
nfl nears  EAD z Lege Juli G etiom/ grep Nenn b. 


ark os ane of nitur : cim quis, fine vi, vel Virginem, vel Viduam 
honefte wiventem flupraverit., Fænam autem eadem Lex, irrogat Stuprato- 
ribus, fi honeſi fit, publicationem partis dimidiz bonorum 5 fi bumiles, 
Corporis coercitionem, cum Relegatione | quinquennali 
tive, de Ei p. £36. b. Il, „ 
CORPORIS coercitio here, is Fuſti atio, Beating with Clubs; ſays 
(Y Menoch. de arbitr. quæſt. (k) Menoch ! us. : Anc 5 tho there is | no | puniſhment 
r expreſſly affigned to the Woman, yet Greg. Tholoſa- 


(1) . Greg. Tholoſ. Syn- a 53 Re” 
eagma Juris, T. 36. c. 5. g. . nus is Of opinion (I), that both the led Parties are 


f 


to ſuffer in like manner. Quam pœnam (ſays He,) tam viris 


« Stuprantibus, quam conſtupratis ſponte communem arhitror. And 
what he ſays de ſponte conftupratis, is agrecable to l. Fædiſimam. Co p. 

60 Con. 4 Leg, ful De Adult. (m) Fadiſſimam earum nequitiam, que pudorem 
de Adult. (L. 9. Tit. 9) h 20. ſuum alienis Libidinibus proſternunt; non etiam earum: 
que per Vim, &C. —— Leges ulciſcuntur. 7. 


1 


THE corrupting Toung Girl of very tender Tears, was ' puniſhed 
(either by. the Julian, or ſome other Law,) with being ſent to the 
Mines, if an ordinary perſon ; but if the offender was of better Rank, 

() f, 4 pan CL 48. with Relegation to an Iſland, or with Exile. (n) Qui 
N nondum Viripotentes Virgines corrumpunt, Humiliores 
in metallum damnantur, Honeſtiores in Inſulam re- 
legantur, aut in Exilium mittuntur. By Exile is generally underſtood 

Deportation; and what both that and Relegation were, you will ſee in 
the Gloſſary. Got hofred, in his Note upon this Law, obſerves (as 

to preſent practice) a variety in the Puniſhment. Sometimes, Con- 

demnation to the Gallies; ſometimes, only to endow the Girl; in ſome 
caſes, Death; but generally, at diſcretion of the Court: which laſt, 

Menochius alſo ſides with. [De arb. queſt. Cal. 294. n. 2, 3.] 


TEA Severity of the Julian Law, was, however, much exceeded 
by the puniſhments extra Ordinem. For here again we muſt apply 
that memorable Sentence of Paulus; which has been referred to once 

(0) . de extraord. Crim. already, and will be twice more before we have 


L. 47. Tit. 11.) I. 1. Sollici- : . | 
tl. & 2. Paal Sent. 1. done with it. (o) Qui Puero Stuprum 8c. —— aut 


F. Tit. 4. §. 14. 


gitio puniuntur Capite; imperfeFo, in Inſulam deportantur. By this 
the Penalty was Death, if the Lewdneſſe were actually committed: 


and Deportation to an Iſland, (which was the ſevereſt ſort of Exile, ) tho 


the lewd Attempt were diſappointed. - 


TAE FEUDAL (which has been adopted into the Civil) Law 
(% $i. cum flit, aut cum Provides; that (y) if a Vaſſal debauches the Daughter, 
Nepte ex flug — aut cum So- the Son's Daughter, or the Sifter of his Lord; (ſhe 


rore Domini concubuerit, 8 © rs. 17 „N | 1 

(bzc itaobtinent, 6 in como being then unmarried; in Capillo, as it is expreſſed, 

aminere cenſeur, re. I. 2. It 24. $. 2. and in his Lord's family 3) he 
tere en T. E UD. cf © . | . « * HG f 2 5 

bus modic Fendum and.; ſhall loſe the Fief he held of him. And tis che 
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| Mulierem, puellamve interpellawerit, Juidwe Impudi- 
citie gratid fecerit, — pretiumve quo is perſuadeat dederit, perfetto fla- 
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— 


of Widows, in general, (r) Ci. (el, Titer net grad 
ce muni which affected them for marrying again with= , nn at Ses Leim 
ce jn the Tear, are now taken away; yet they-hold 0 e . 
ce ſtill, againſt ſuch of them, As e unmar- 5 N50 5 n Ogi. 
cc ried, live difhontfily and unchaſtly. And N 
ce ſays, is the common Opinion. And | therefore; bo we omni fü rende & 
« if a Widow be Convict of Lewdneſſe after her . Lf 9 | 


this 3 he Teſtatoris Stuprum Commit - 
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1 | 8 "> « # , 
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impoſitæ de jure communi, 


i, poll tbortti 


ce Husbands Death, both ſhe: and her Stuprator for-. v. 


« feit all hat was-left them by bis Will, His Authority in Law. for 
this, we meet with, (applied to ſecond Marriages intra Amnum lultit,) 
in COD. L. 5. Tt. 9. De ſecundis Nuptiis. I. 1. fi u Mulier. & l. 2. 
i qua ex Fuminit. And it extends, not only to Legacits left her, but 
to her Dower: alſo: Omnia que. de priorit Mariti bonis, vel jure ſponſa- 
lium, vel Fudicio defuniti Conjugis conſecuta fu erat 

. Ane (. Alciat, in Reguls ſe- 
amittit. I. 2. fi qua tx fæminic.] Alciat agrees cunds Profumpriopmy.” Pra 
too, (2) that che Widow guilry of Lewdneſſe intra fu en. 2:5; Eb Se, 


* n * imme. eit ff. Soluto Matrimonio. n. 4. 
amm uti, cho | _ af Fer nat n ſhall forfeit [Operuin, Tom. 5. el. 2775 
| CLarvs adds, (7) that «che lewd Widow ſhall © G2 Vidua ugs v. 
nor enjoy the Priviledges granted by Law to Wi- agil dr a gore Viduis 
< dows; and therefore ſhe loſes the priviledge of Serkan & N 
< continuing in her late Husband's Dwelling Houſe. iegium  Domicili - Mariti 
"3 fe | 1 ha = * » Joo DU las, ubi ſupra. v. 7.J 
His Law for this, we have, in J. 22. Hl. . .. 
vidua. . ad Municipalem. L. 50. Tit; 1. He might have added, that 
both ſhe and her lewd Paramour are branded as Infamous: for ſo the 
Widow marrying intra amtum lutte, and he that marries her were, by 
the Laws before cited, CoD. De ſecundis Nuptiis; I. i. & l. 2. 


; a 


* 


Pg 


W's TED 1 <4 4.5 he 7 FR" | 1 3 | : ES, 
Tux preſent ppac, (2) with regard to the ( du Sed. l. l G. 
Man who debauches a Virgin, of a Widow, is to N. v. $4. quere. 


oblige him, as tlie Law of Moſes did, eithef to marry; or endow lou 
her. a e e eee 
re dren is 
CFC 
man, if ſhe indulge her Luſt with her own Servant: girut, Se titb- 
II n PLL LION ! te ignibus ver- 
and againſt the Servant too. For by an Edict of — Sirque omnibus kr 
Conflantine, (A. D. 336.) it is decteed, (w) that gerte g- aten ar 
in this Caſe, the Woman ſhall ſuffer Death [which * 2 
Baldus interprets of heheading;] and the Man ſhall re nd * 
be burnt. Tis made a public Crime, and any et anibus Dignitatis in- 


exuti omnibus Di s in- 
ſignibus, in nudã maneant 


body may proſecute. Even a Slave may be the übertae: neque per ſe, ne- 


; | %B. 1 F< . ; is ſe d 
Accuſer; and if he be, and proves his Accuſation, FF 


be ſhall be rewarded with his Liberty. The Chil- Sieben lee, Ce. 
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nomen with , 
their own Ser- 
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man with 


her own Ser- 
VAN. 
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ſions in the 


8 
dec. J. 


0 8 urin Ir. 1. 


dren, (if any) begoteen of ber bz dach Lewdneſſe, 
2 incapable of 5 


t cheir Freedom. 


18 WP. 
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In the EAS AN code; 


Where both che Offenders were A Fg W 
& Law took place. 2 « He that corrupts a Virgin 


res, g dd ns, 11 1 donv- 
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3 r Aãg 61 Hudraęos, 7 


lo e novgwepl©- it 
. Fart. L. 60. Te. 
37-1. 80, & Harmenop. L. 6. 


et women, n. 5. 


« fhorn, and baniſhed. 


« with her own conſent, and without the know- 
ce ledge of her Parents, ſhall, when the thing, 1 is di- 
« ſcovered, marry her, if He deſires it, and the 
ce Friends on all ſides are willing: but if either. Elis 
ce or Her Parents don't agree to it, and the Stu- 
« prator is rich, he ſhall make her ſatisfaction by 
ce paying one Pound of Gold. If his Circumſtances 


ce are but indifferent. he ſhall give her half hir Sub. 


ce fiance. But if he be very poor, he ſhall be N_ 


Bur Romanus, as we learn from the Greek Annotator W intro- 
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C Corruptiones eſtimari officio 


Fudicis; redegitque omnem pœ- 
nam in Libras quinque. 


duced another method; (y) allowing Aftionem In- 


a juriarum; and thereupon an arbitrary Fine, within 


the compaſs of five Pounds of Gold, by way of da- 
mages to the Proſecutor : if 1 rightly take my Au- 
thor's ſenſe. However he afterwards ſpeaks ex- 


prefily of an Actio Injuriarum in this caſe. 


(z)'0 Thy rf ung 


beige, ei lde pong Þ xd * 
ens, prengraic)w, KC. 
L. 60. Tit. 37.1. 83. & Har- 


[BaxoA. 
men. L. 6. Tit. 3. n. 10. 
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TepuPurerligs, Th Nis 
fam raf aur uten d ri 
pon 1 0d 1 Als d 
72% rtv eres. [Beoia. L. 
60. Tit. 37. l. 75. & Harme- 


nop. L. 6. Tit. 2. mg xa. 
n.26.] 


cc only 


y remaining 


Ir was provided alſo, (z) that He who vitiared 
a young Woman eſpouſed ro another, tho wich 
her own conſent, ſhould have his Noſe cut off. 

Ir an unmarried Woman, or a Widow, (a) com- 
mitted Lewdneſſe with her own Servant, both Par- 
ties were to ſuffer as follows. If ſhe had no 
« Children when the Fact was committed, [for I 
take this to be the meaning, rather than, having 
no Children by her Lewdneſſe ;] © She was to be 
cc beaten and horn; the Servant beaten, ſhorn, and 


ce ſold, and his Price brought into the Treaſury. 


ce If ſhe had Children, then, all her Sub ſtance (allo) 


« was to be immediately veſted without rü 
ce in them, in dominion and property; the Ufe 
to her; and the Price of the Servant when ſold, 


ce ſhould accrue to them, 
THE ancient Laws of 


In the firſt D 


| 4 - 
The WIS IC OT EHS, 


mg of them made by K. Beten, had ſeveral Provi- 
e of Stuprum. By one, If a young Woman or Wi- 
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ib and o have noding 


/ 


9 
by 
4 
C 
> 
4 
7 
; 
by 
vs 
* 
„ 
* 
* 
+ 
1 ff 
bt 
— 7, 
3 * 
* bj 
£ 
"© 
> 
. 
8 
1 
bo. 
54 
» 
* 
© B ', 
45 
8 
"1h 
8 
= 
il 
__ 
., = 
Ky 
2 
N 478 
by, 
3 
1 
1 
Fa 
1 
i 7 
1 
2 
. 8 8 
2 
5 as 
* 
Rae 
*; L288 
3 
"5 
x, WO 
Ek 
RY 
Ax 
4 
F » 
” "x 
ht 
1 
77 
* 
2 
* 4 
- a 
8 
— 
1 
_— 
We 
2 
» ws & 
Ws 
Ws 
- 5; 25 
> 
5" 
8 
- 
3 
=” 
MA 
3 
9 
= 
1 
1 
- 
2 85 # 
3 ; 2 
e's 
1 
7 ol 
4M 
LOT? 
x 
* 
1 
ME 
ED . 
Ro. 
— 23 
* 
BE. 
* 
e 
"= 
"= 
3: 
—" *_ 
4 
he 
Sy, Jer, 
1 
n 
5 
1 
3 
Ang = 
i N 
BCE. 
os ER 
ON. 1 
> * 
— "oh 
28 
3 
„ 
3 
A 
* Sb 
ww. 
OY 
1 
- . 
A 
— 8 
, 10 
CLE 1 
1 
: ws: 
* 4 
244% 
3 
oy 5 2 
GR. 
— LS 
n 
I 
WR 
1 
2 
. 
" 
N 
A © 
3 
1 3 7 
ors 
LEN 
Wo * 
3 
5. J F 
» 559 2 
- 
3 
1 
1 
x 
: 
2 
3 
3 
7 22 
X2 — A* 
3 
. 0 
= - 
Wat - 
Si 
——_ 
1 
= 4: 
"8 
3 
n 
9 
br 
2 
> 
HR 
_—_ 
3 
— 
"<a 
"3B 
3 

„ 
8 
<8 
WS 

5 
* 

1 
"ALS 
WE 
by 

1. 
7 

+2 i 

% * 2. 

2 

_—_ 

— 

"= 4 
2 

-- 
3 

= 
—— 

OE 

2 
3 
ty » 

33 
— "SY 
"== 

* 

PT 
x 

1 Rr 

. 

ny: 

"os 
1 
Bet". 

1 

Cats + 

> 
BY 

. . 

. 3k 
_ 

"nn 

ip 

— 

* 

N 
7 
* 

"I 
1 

* 

A 4 

N 

*. 

IIs 

1 
we 

<5 

* 

; 

, 

2 

4 

4g 

7 

N 

pf, 
" 
os 

5; 

In 
2 
3 

. 
— 
y 
* 
72 
1 


do went (5) to the Honſe of a Man, to be lewd 


with him; and if he would afterwards mary her; * 


and. the Parents conſented thereto; He ſhould pay 
to her Parents ſo much Money as they ſhould de- 
termine, br could be otherwiſe agreed betwixt Him 
and Her. But the Woman ſhould have no ſhare 
ot Portion amongſt her Brothers in the ſubſtance 
of the Family, unleſs her Parents directed other- 


wiſe. | i. e. She ſhould have no claim as by common 


rigbt; and this, I ſuppoſe, was for the diſgrace ſhe had bro 
them: bur her Parents, if they pleaſed to paſs this by, 


to her by Will. 


By another; (c) © © If a Woman conſented to 


te Lewdneſle with any Man whoſoever, He might 


cc marry her if he thought fit: but if he would 
c not, ſhe might thank her ſelf for it; as having 
made het ſelf ſo contemptible by giving up her Ho- 
nour to him before, cha he would not accept of 


her in marriage. 


another Womans Husband, (d) the Law ſtood thus: 
that ſhe ſhould be given up into the Hands of the 
injured Wife, to take Revenge of her as ſhe pleaſed. 
IN the caſe of Widews that proved lewd 5 It 
was ordered, (e) thit ſuch a one ſhould imme- 
diately forfeit whatſoever had been left her of her 
Hushand s Eſtate; and it ſhould devolve to the 
Heirs of the Donor; or his legitimate Iſſue if he 
had any. 1 Sor) 


By another Law, (f) If a Freewoman debaſed 
her ſelf in this manner with another perſon's Ser- 
vant, She and her Stuprator ſhould each of them 
receive a hundred Laſhes. The like puniſhment 
was for the ſecond offence: and for the third, the 
fame; but with this Addition, that the Woman 
ſhould be put under the cuſtody and power of her 
Relations; if they after a while ſer = at liberty 
again, the ſhould be delivered in Servitude to the 
Maſter of him that had debauched her. The Chil- 
-dren, if ſhe had any by him, ſhould follow the 


e 


Eſtate ſhould go to her Heirs at Law. 
F 2 


IF the Man with whom ſhe was lewd were 


4 
— 


puella inge- 
ad domum a- 
lienam Adulterii caust vene- 
rit, & ipſam ille Uxorem ha- 
bere yoluerit, ' & Parentes ut 
ſe n ille 
prerium Payentibus quan- 
tum Parentes Puellæ velint, 
vel quantum ef cum ipsã mu- 


Rere convenire potuerit. Pu- 


ella verd de Parentum' rebus 
nullam inter Fratres ſuvs (ni- 
fi Parentes voluerint) habeat 


ught upon 
might leave 


le) Lid. I. 8. Si ingenus 
mulier cuicunque virò fe A- 
dulterio volens miſcuiſſe de- 
tegitur; ſi eam ipſe Uxorem 
habere voluerit, habeat po- 
ee : fl _—_ N | 
uz imputet | > i 
Adulterio is. miſcuiſe $ 
cognoſcitur. ¶ Lindenbrog. 
p. 64] 0 


(4d) 1574 . . at Addl 


catur Uxori cujus marito ie 


miſcuit, ut in ipſres are 
_— 23 2 


(e) Wiſzgoth. LL. L. v. 
Tit, 2. 1 57 Maritus ſi U- 
xori ſuæ aliquid donaverit, & 
ipſi poſt obitum Mariti ſui, 

= per inhoneſtam conjun- 
ctionem ſe miſcuiſſe conyin- 
citur; quicquid de facultate 
Marits ſu fork conſeruta, to- 
tum incunctanter amittat, & 
ad Hæredes Donatoris, vel ad 
filios legitimos revertatur 
[Lindenbrog. p. 97, 98.] 


_ (f) wiſeoth. LL. L. Ill. 
11 2 . * Si mulier inge- 
nua Servo alieno, — fe per 

Adulterium jungere præſum- 
e e 1 en. - 
Lena ſtagelia [HCipIAnt. wo 1P- 
fa Fir Parents ſuis 15 
poteſtate tradatur: quod ſi 
poſtmodùm ear Parentes re- 

trorsum dimiſerint, fit An- 
cilla Domino ejus Servi. Fi- 
lü tamen — qui ex ei lniqui 
tate fuerint procreatl, con- 


ditionem Patris ſequantur, ut 
in Servitio : 


t: fa- 
cultatem verò mulieris, pro- 
pinqui ſui legali Sucreſhons 
conquirant. ¶ Lindenb. p. 57.1 


mean condition of their Father, and remain in Servitude: and Her 


Bur 


* 


Nee 7 «7 "1 
with Sedus. 


144 Of STUN Vie ti 
$. 2. Free (2) 11.4. ene, (+) BUT if ſhe mixed with her oun Setvant; or 
banched. Tiberto & in Adulterio com- one that had been ſo, tho manumirted; they ſhould 

PEE x ye Brain comin. both of them dye for it: being firſt publickly heu- 
= ir, K., ans Jun ten in Court, and then condemned to be burnr, 
publics et. —- Cad f 2 If ſhe fled to the Altar for Sanctuary, her Life ſhould 
Altaria ſancta con it, do- . hy ſhe en Cher ra 

— RT be 5 many _ the * fer diſpoſe 8 re 

e eee em he pleaſed in perpetual Servitude. As to her 

ri, dane accipit Ae Goods an Eſtate, the Law directed, C they ſhould 

nel Alli eventer deer go to her N Children, or other legal Heirs 

aut propioquiecjuelega 4% Or in default of ſuch Heirs within the K reh de- 


ulque ad tertium gradum de- gree of Kindred, then to the Crown. 
fecerint Hæredes, tunc om- 
nia Fiſcus uſur pet. ¶ Lindenbs. 9 


Pp. 56. | 
By an Edict of 


TrxrodtriIc the Goth, K. of ITALY, 


Free Women _ (b) Edi e. 61. Si quis The Servant (5) thus guilty with his Miſtreſs, 4 

with Servants, Servus, etiamſi cum volente . | | 5 | Ni . 
& mg Hi hoe Widow, (tho by her own Conſent or Sollicitati- | 
CT1 3 ; ü 
ulricibus eee ills quo- ON, ) WAS to be burnt : and ſhe alſo to ſuffer as for 
4. quz Wan Srl Adultery ; which by Chap. 38 of this Edict, was 
ſubjacere libidini. | Linden- ens} c.* : , | . 4 
. puniſh d with Death; tho what kind of Death is 
3+ P. 23-] not ſpecified. 


Amongſt the Laws of 


The LoMBARDS in Italy, 


— N There is one of K. Rot haris, (i) That if any Free- 


Tit. 71. SY. 1, 2, Hf 4-] si Woman committed Fornication with a Man that 
prom aut Mulier libera, vo- 
u 


ntarie fornicata fuerit, cum .WAS alſo Free, Her Parents might puniſh her as 


libero tamen Homine, pote- 


' flatem habeant Parences ejus they thought fit: but if the two parties were a- 


f konte ab partilus fte. greed, they might marry; and in this Caſe, the 


terit, ut ille qui fornicatus Corrupter ſhoul pay Twenty 5 hillings for his Lewd- 


fuerit eam tollat Uxorem, 


componat pro culpa, id eſt Marriage were not agreed on, He was 
Anagriph, 19% . Et ſi neſſe If Ma 2 8 9 


=_ cotvenerit, ut eam ha- tO pay an Hundred 5 hillings; half to the King, 
Iz. C. medium Regs, K me. and half to her Parent or Guardian. If the Pa- 
a Ci e. March, vel rot. rents declined or „ ee to give her to him in 

Id not duly chaſtiſe her for her 


235338 2 E: Marriage; or wou 
| es neglexerint u : "46:0 | SEES: 

eum habeat Uxorem, aut Crime; then, the King's Steward of his Lands, 
noluerint in ipſam dare vin- 3 n R h 
dictm, tune liceat Gafal- Or the Criminal Judge of that Diſtrict, might 


aan ad mum eile u. proſecute her in the King's name, and puniſs her 


EET l Eden. in ſuch way as His Majeſty ſhould diref. 
95 P- 579. Herold. p. 179. | 

— tid. L. 1. 1. 3. 3. Luitprandus another of their Kings, A. D. 724. 

2 Als coun ordered, () that if any hired Servant ſhould de- g 

Alk fornicatus fuer, cm- bauch a Free- Woman, He ſhould pay - fifty — 

ings 


* 


4 4 2 2 . 71 
S Tür dn. 


Enis. IV. 
linge to lier natural or legal Guardian; and ſhe, 


for giving her conſerit, ſhould recover no Compo- 
ER for her fall. 6 


The 8414 . 


Lad this % That whoſoever Gould corrupt a 


en! be $ 
h made 45 


Free Woman by conſent, and . 
adjudged to pay 1800 Pence, W 
Salic Shilling. 


The BURGUNDIAN Laws 


of K. Gundebald, (about the year 479,) provided, | 


(m) that if the Male anger of a Freeman ais 


gave up her Virtue to any perſon, (whether Roman 
or Barbarian,) in private yy Frags Fu that en- 


joyed her ſhould have only fifteen Sh 
— She ſhould bear Ke whole pum 1 * he 


Crime. 


ponat 644 1. & in Gus g. U. Free- 


mundio fuerit. Et Illa repu 


vitium ſuum, 
_ — 52 12 . 
FFF Her. 1 
1922 II., Sale. Tit. is. e. 
old. Tit. 16. 5. 5 
© nA ns ade: 
— , coiverit, & 


E 2 fuerit, 


4, ws og 


i faciunt So- 
lidos 45, culpabilis judicetur. 


[Wendelini Pact. Legis Sal. 
11. Herold. p. Fr 4 


( m) Burgundion. LL. Tit. 
44. H. 1. Si Burgundio- 
nis ingenui due, priuſquam 
Marito tradatur, cuicunque 
(ſeu Barbaro, ſeu Romano,) 
occulte Adulterii ſe fœditate 
_conjunxerit, — is qui in ejus 
corruptione 
& certã probatione convictus, 
© inlatis 15 Solidis nullam ca- 
lumniam patiatur. IIIa ed, 
facinoris ſui dehoneſtata fla- 


gitio, amiſſi pudbris ſuſtinebit Infarniam, LA: p. 284] 


Bur if a Widow (n) did thus ; 
ther receive the 155. mentioned in the foregoing 
Section; nor oblige the Man to marry her, if he 


cc ſhe ſhould bear the Diſgrace of her own. vile 
« Action, without either the Honour of Matri- 


e mony to cover it, or any price to comfort her 
8 for K. | 


Ap if (o) a young Woman, that was free, 
did yield her {elf in Lewdneſſe to a Servant, both 
She . He were to dye for it. But chis Execu- 
tion ſeems to have been left at the diſcretion of 
her Parents, or neat kindred; for in this Latitude 
the word Parentes muſt nobeſfirily be taken here; 


becauſe in the next Section tis added, that if they will not t puniſh 


ſhe mould neis 02 


tutum percipiet 


had no Inclination fo to do: A it is juſt; 


(n) Bid. 6. 2. . ſi mu- 
cuicunque ſe, non 
invita, ſed libidine victa, 
ſponte miſcuerit z nec ſta- 
numerum 
Solidorum; nec eum, cui ſe 


tali dedecore ſociaverit, con- 


— — reclamante co, 


eſt, ut AAuum ſuorum vili- 
tate confuſa, nec Matrimo- 


nio fit digna, nec prœmio. 
. p. 284•1 


(o) Tit. TY 2. Si verò 
ingenua puella voluntaris ſe 
Servo conjunxerit, utru 7 

jubemus occidi. $. 3. Quo 

parentes 5 parentem U 

> an panes fortaſſe noluerint, 
uell 


libertate careat, & in 


Servitutem Regiam redigatur. 
[[Lindenbrog. * 181. 


Her, [Parentem ſuam, ] ſhe ſhall be deprived, however, of ber * 


and become the King's Slave. 
The RirUARtAN Laus 
Preſcribed a . (p) of fifty Shilling, upon the 


ingenul 
Debaucher of a Free- Woman. an meechatus fuerit, 50 
[Lindenbrog. p. 456. 2 Tom. 1. aol 36. 


99 Ripuar. LL. Tit 35: 
2. St quis cum 


The 


With Servants: 


s PC” 
a . ; : f Kh 4 od A p 
2 £ 3 * ; l — 2 1 D , : 1 * I YO — 
| K * * XL \ : - * 7 - * 4 1 2 AD "a * 1 es 8 
, . 8 : CI N 5 . 2 4 28 OS NO ; I e < 6 4 
3 . F 2 : 3 223 n 333 3 22222ͤͤ TT 3 
Ds 1 9 Vw p ] 
JJ UV ⁵ . . YG YO LzvLYLLDL SS 
8 n . 2 K %ͤwGu— IS oo r e G 1 r ant ah — \ \ 
n Ne 8 1 e ed — I TY * 1 * > — 
3 = n 2 2 - 1 W = . 8 * 2 2 


Servints with (5) Bid, c. 9, Si Srrw BUT if a Servant (s) was lewd' with” 2 WY 


Free-Wornen. 


Pe S > * © TI. I. 
ub v.38 earn. eat on. en; 


LIN Bavarian 
4.4 than 1 42 2 Fin bo of only Twelve ga, 4 if Ty 5 


3 ipſius, fornicaverit, 5 
& nolit eam in Conjugium W. not Marry her. 44 


ſociare, cum 12 Solidis componat. Quia 9 45 ſponſata, nec a Parentibus ſo- 
ciata, ſed in fſu2 libidine maculata. Ex ka 413. Baluzins, Tom. I. col. 15}, 


2 185 3 any Man (7) debauched a Woman that Kat 
libera, Il. E. cura libertd,] con- M$ 5; wide Free, he compounded for 8. either to 


cubuerit, cum $ Solid. compo- 


vat Farentibus vel Domino. her Parents, or her late Maſter. 3H 


cum liberũ fornicaverit, & 


hoe repertum fuerit, ile cu- Woman , the Maſter of that Servant ſhould deli- 
Jus Servus eſt reddat illum 


parentibus ejus [mulieris ſc.] ver him up to the Womans, Parents or Relations 
ad pœnam quam meruit lu- 


2 * interficiendum ; to puniſh him at diſc ret ion, and even TO kill him if 
& ihil t - 
fon nn 6s hey pleaſed 

ra 


The FRISIAN 4 


102 * 2 18 Puniſhed this Crime (t) in the Wiman, , and obli- 
mini cuiliver fornicando & ped her to pay her Weregild to the King. I told 


miſcuerit, componat ad par- 


zem RegicWeregildum aum. you before, that the Veregild was as much as her 
Hzxc nobilis & libera faciant. 


{ Lindenbrog. p. 494. Herold, Life was thought Wor th if ſhe were ſlain. 
p. I35-] | 
By Sicama's Note upon the word Adulterum in Tit. 5. of theſe 


Laws, [De Hominibus qui fie compoſitione occidi poſſunt. F. 1.] It ſhould 
ſeem, that any perſon taken in the Act of Lewdneſle (flagrant crimine) 
with a Young Woman anmarried, by her Father, Brother, or Guardian, 


might be killed upon the (| ſpot by thera, withour rhe Imputation of Mar- 
der: wid. poſted, cap. Adultery. 


The Ancient WAN D AL 1, 
() Wandalice Leges—gla- 


os Country now called Mechlenburgh, were ſo 
 Adulteros modd, ſed omnes very ſevere in the matter of Chaſtity, (a) as Lip- 


impudicos, Srupratoreſſue: ut 


legi apud Salvianum, L. 7. eus tells us from 5 alvian, that they put to Deat h, 
* Addiderunt quoque hoc 


« ad Libidinem comprimen- not only Adulterers, but all St re. ors, and lewd 
« dam, ſeveras Pudicitiæ ſan- 


« iones Decretorum, Gh. Perſons whatſoever. 
* dio Impudicitiam coercentes. [Lift j Excurſus A. in Taciti Anal. L. 4. ad fineni. 


MAHOMET' S Alcoran, 


STU P RUM is underſtood © TER as 1 in the Prohibition of 


Whoredom, as well as other Lewdneſſes. To this therefore we mult 
alſo apply whatever has been _ from thence in the — of 


Common Whores, 


. Wrar we FE" Antenuptial Fornication is pro- 


nem. [ Du Ryer.] | hibited, Axoar. II. (w) „ Know them not ſeeret- 
« ly, untill you have pronounced the words appointed by the Law. 


But V. whether the ſame puniſhment in this, as in other caſes of 


Whoredom ? 
Qur 
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8 3 1 1 
ens. IV. Of STUPRUN: 47 
7 Out Encetisn Saxons ans, 
Out Enet ie $awoue ,, en 


Left the Cenſure of this Crime yy much to the Diſcipline of * 
Church. But we have ſomet hi a ſecular Conſtitution, amongſt 
thoſe of ATHELBERT, K. Kent 3 point- (% be. LL, $. 73 N 
ing, char the Fine for vitiating a Virgin, be the fame en nas (ri. Ke 
as for enſlaving a Perſon Free-born : for thus the 8 AngoSa. p. 6] 
learned Dr. Wilkins gave me the Senſe of it. But as that Fine, or 
the AÆſtimatio Capitis of a Free-man, is not any, where by the Laws 
of this Prince determined; and varied not a little from time to time, 
at the pleaſure of our other Saxon Princes; we muſt be content to 
be ignorant, what Summ of Money was intended in this preſent Law. 
I find alſo, in another of K. ALFRED's, (about the year 874; 
that tho, in general, Fighting was difallowed of, as a violation of the 
peace; it was allowed to fight a Man, who was _ (5) 464d LL e. 38. bt 
| ks - * | ds 564 nare quis debet impune, 
taken ()) in company (the Doors ſhut, ) or in bed | flum dual cum Uso- 
with one's own Daughter or Siſter : becauſe the Pro- a . * 
vocation was looked upon. 2s yery great. And if let Fe bi 
he was permitted to fight him on ſuch an account; . e + 


we mult ſuppoſe he would nor be puniſhed, if in fighting he kſled him. 


In the ancient Government of 
Warn 2 3 

By the Laws of Prince H6zt DHA, a certain ne, or MulF, ” Af 
(according to the Quality of the Woman,) was exacted for her Vir- : 
inity, When ſhe either married, or loſt her Character by Lewdneſſe, 
his Fine was called Amobyr; and was payable, generally, by the Pa- 
rents of the young Woman, (in caſe of Marriage,) or by her Self, or 
Debaucher, (in other caſes,) to the Lord; or to ſome great Officer of 
the Court, who had a claim to it, as a perquiſite of his Place. To 
the Steward of the Court, or Lord Chamberlain, „ 
© 3 15 b 2. %, (2) LL. Hiebi Dha. Ipfius 
(z) belonged this Fine for the Daughter of any of LC. Occonomi * 
the Kings Stewards or Baillifs in his ſeveral Man- 2, (1. Viliconm 14 
nors: and the like Mulcts of other ranks of Peo- ©] M5: Merten fol. 6. b. 
ple, were given to one great Officer or other. | Ex 
Ir any one (4) pretended he had got a Woman ,, (-) 5 quis dizerit & flu. 
with Child, and ſhe denied it; the Man who thus ber negarerir, jure reddar 
avowed his own Lewdneſſe was to pay it: but o- (MS; , fol. 2. 
therwiſe, (b) the Woman her ſelf, 1 ſhe had diſpo- (5) Omnis mulier occults 
ſed of her Virginity without the Conſent of her Pa- 22 2 cr 
ripen >. <A; OE oe er er om Dunn Kh £06: 


TR fixed Rates for this Multt were as follows. 338 
(e) For che Daughter of any Great Officer of the Lünen Oc. 
Crown or Court, one Pound. —Of the other Cour- riorim Curſe, err Libr: 
tiers, Half as much. — Of a Nobleman who bore Zikee. File Opcizentis Gao 
no public Office, the ſame. — Of a Farmer, or any — 323 

| 0 ; | . nnn 'or . ba 
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Pupils de- 
bauched. 


„ 
ml tins advent, el Ei ardinary Native; 24d. For à Woman that was a 


tr, upon Marriage, che Bride 
firſt acceſſe to her, to have been corrupted by ſomeboe 
| (4) $i quis acceperit puel. directed thus, (4) Thar if neverth 


Jure Puellz 


e il der ws Ver ihe by Manilie © A hie 
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8 & Mare Stranger, 24d. And for. the D er of one 


1 * 


! N "ther, 2 44. 


ceſt el auferre.' right to. But if he preſently roſe out of Bed, and 
Si veròd poſſquàm hoc nove- 0 14 „ e eee 08. S083. 19. 
rit, ad nuptiales Viros fü. declared the matter to the Bridemen, and proved 


rexert, & Els in arndt, v it the next day that he had done ſo, She forftired 


J Tune ætas puellæ conſide- . | „ F e ze 
retur. bes .d ft in pilis Hoh was alſo made with reſpect to her Age. If 


Mulicbris, VII de proximis The Were of full maturity, ſhe Had leave to maintain 
hee de pra l. er her Innocence (if ſhe could) by the Oarhs of {even 


jou] cam purgent. Arte of her neareſt Kindred, © If immature, and proved 
certo fuerit corrupta, incida- . have bee: , Py ae 
certo fuerit corrupts, g. ze. to have been corrupted, they ſubjected her to 2 


25, ee Buſiach unius Anni very humourous ſort of Puniſhment. Her Shift 


L.. e. Juvenculus] anita cau- 


eee kee manu was to be cut up before and behind; and a young 
on acme A is. Aer. Steer, With his Tail greaſed. or oyled, to be deli- 
ron. ] tradatur ei pro Dote; vered to her: if ſhe could keep hold of his Tail, 


aliter non. [ MS. Cotton. c. | * ; 
De Mulier. & earum cum. he was to be her Dower; if nor, ſhe had no Dow- 
Hs. 8142. p- 41. & MS. Mer- N 
ton. ol. 27. a.] 5 Er at all. 3 | 3 
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As to the Purgation mentioned above; in another part of theſe 

(e) MS. Corte, ibid. f. 25. Laws, only Five are required, (e) and they are 

P. 39. & MS. Merton. fel. named: vix. The Womans Father, Mother, Bro- 

26. 2, | OE, | 
ther, Siſter, and her ſelf. 

Tarvs far we have conſidered the caſe of Stuprum with Free-Women, 

in general: but there are particular caſes, which ſome Laws take no- 


tice of: and theſe are to be mentioned diſtinctly. 


SE f. III. Of Pupils or Wards, debauched by their Tutors and 
| Guardians. 
H 1 RE we muſt content our ſelves to begin with the 
Roman CIVII Law: 


in caſe of a Man's debauching a young Woman, who was then 


or had been under his Wardſhip or Tuition, the crime was looked 


upon as more heinous ; becauſe of the Breach of Truſt, and the vile 


Abuſe of either his Familiarity or Authority, and the ady antage they 
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gave him to ſeduce or threaten her to a compliance. 9 N 
THz Emperour Conſtantine's Reſcript was, that He ſhould ſuffer 


a 44 as 


Deportation, and his whole Eftate be confiſcated : cho (as he adds) ſuch 


2 Criminal deſerved to ſuffer as for a Rape. 
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« ſſitate flupraverit, Deportationi fahjugetur; atque | une. 


as we ſhall ſee in its proper place. Which Puniſhment, (ſays Go- 


ed into their Baſilicon, L. 60. Tit, 57. Si quis eam &c. The Emp. Leo 


Women debauched. 
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tc univerſæ ejus Facultates Biſci Furibus vindicentur: quam vis eam pana 
ce debuerit ſuſtMere, quam Raprori Leges imponunt. This is büt an A. 


bridgment of the Conſtitution, which we have more At 
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Co D. T H E OD. L. 9. Tit. | 8. wh [4 We 3 N Fo 1 v6? . . 1 5 „ 
No w the puniſhment of Violation, or Rape, was at that time Death; 


ce thofred) in ſtriftn Law, the Tutor ought to ſuffer, as guilty 
ce of a moſt aggravated Lewdneſſe (g): becauſe the (4) 5,;gumpetio bene 
©: impoſing upon ſo young a Creature, is much the C in Cod. Theodeſiane, 
ce fame with Violence. But Conftantine was willing to obſerve a ne- 
ceqium; to inflict a Penalty leſs than that for-Rape, and yet ſeverer 
ce than for ordinary Stuprum. eee 
In the EASTERN Empire, N e e 
The Law was the fame: The Conſtitution above recited being adopt- 


Philoſophus, indeed, changed it to the Advantage of the injured young 
Woman; () aß Her che Offenders Eſtate, in- ) 110i tmp. cont: 44. 
inſtead of ſeizing it for the Crown. But I do not | 44 calcem Corp. ur. gulli 
find the Greek Lawyers take any notice of that Alteration, So that 
as it never had any Authority in the Weſt, it ſeems alſo not to have 
prevailed in practice even in the Eaf, | ok eee f 
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We have one of K. Luitprand's; (i) that ſuch an ( Lngvord LL I. : 


| 2 » . | , | n * 14 5 Herold. L it , 
Offender ſhould loſe the Wardſhip of her Perſon, Tit. g3: Del mald 578: 
and compound with her according to Law for the dium, de Fred fu _ 
Injury he had done her: i. e. as J underſtand it,, dr may. maoarenit, ami 
his compoſition ſhould be to Her, what it ſhould d, quiis fripla mature 
have been, in ordinary Caſes of Stuprum, to. the cam fame aut fi necaverit, 
Parent, or Guardian. Which ſee before, g. Brees far err f kae 
„ or Guardian. Which ſee before, $. Free- | fueric, &c.— Ided ftataimus, 

FLIES * ut - de Aulterio componat 

eidem famine, fieut Edictum 
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continer, & mundium ejus amintar. C Lindenbrog. p. 598. Herold. p. 242. ] 
The next. mtr Ca ts ate oooh how tan allen viſa 
Ser. IV. Of NuNs, and ſuch as Debauch then 
Ir was ever accounted an enormous Crime, to corrupt the Cha- Nun, &6: | 
ſtiry of Women, who had devoted [themſelves to the Service of Re- $ 
ligion, under ſpecial V. ows and profeſſion of Chaſtiry. Their Perſons 
were, look'd upon as Sacted ; and their Obligation to purity of man- 
ners o much greater than upon the reſt of their Sex, that, (Whatever 
became of others,) the World could not bear with them, if they broke 


looſe to Debauchery, nor with the Lewdneſſe and Profaneriels of thoſe. 


chat had the Debauching of them. An Inſtance of their Severity in 
ſuch Caſes, // OR nn os 
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And (before Rome was built,) their Anceſtors the AL BAN S: fort 


what were the Veflal Virgins, but a ſort of Nuns in Heatheniſm 15 | 
By the Law of Numa Pompilius, the ſecond King of. Rowe, theſe: 
(i) Plutarch.in Numa. p.67. Virgins corrupted and deflowered, (k) were to be 
buried alive : and ſo the cuſtom continued for many hundred Years, 
till Chriſtianity had ſupplanted the Religion they were devoted to. 


THE manner of this Execution, we have in Dionyſius Halicarnaſ- 
ſeus, thus. (1) * Their Veſtals corrupted they put 
« to a moſt ignominious and miſerable Death: 


(D Ts Pbegcions 
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varar Cara oÞ In Tojumbugo 
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i ras ee wp dh cc for they are carried out alive, laid upon a Bed 


2 3 ce or Litter as dead Corpſes are, with the forma- 


egen pin n @ fr, ce lities of a Funeral, their Friends and Relations 
Nec 0} WR * NA 5 "RR | 2 77: 
ms TUAng, coros rd nie us CC attending them weeping, to the Gate Collina - 
y UT0 7e XaTY WET Wire! : 1 9 es? A 
2 wok Sasel 67406 5 « near which, within the Walls of the City, a 
mien, Rom. I. 2. c. 67. ſubterraneous Vault being prepared for the pur- 
i ce poſe, they are buried with the uſual Ornaments 
te of a Corps, and furniture of a Sepulchre. Plutarch, in his Life 
of Numa, gives a larger account of this; to whom 1 refer my Read- 
er, if he has a mind to ſee more of it. b 
Ir is certain, that Numa borrowed his Law concerning it from 
the Albans, from whom the Romans ſprang : but changed the manner 
of Death; ſo that no blood might be ſhed, or any violence done, and 
yet the Severity rather encreaſed than leſſened. The Alban Laws 
(h Th Ei, agieren (n) required, they ſhould be beateu with Rods till 
Zap felvuy dbu Don- they died : bur Numa, for the reaſon 1Ven, choſe 
der Dion. Halicarn. L. 


1. L. 78. © rather to have them buried alive. And fo we find 


95) Dion. Halicarn. L. 3. Opimia, (n) about 220 Years after, puniſhed ; and 
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3. 1 i RIO 21g 
* (9) 26i. L. 9. e. 4. ſome Years after that (o) another; and in Domitian's 


(2) deten in omit. o. 8. time, Cornelia, (ꝓ) upon her ſecond Offence. Thus 
far however the old Law of Alba was retained, that the lewd Corrupter 
of a Veſtal was to be ſcourged to Death. So ſuffered thoſe that had 
debauched Opimia, and that other mentioned by Dionyſius, as he ex- 
preſſſy tells us: and thus Domitian ſerved Cornelia's Paramours, accord- 

ing to Suetonius. 51 | 


As to Nuns, (or Religious, as they are called,) in Chriſtian States, 
we have a Novel of Juſfinians in KT 


E ot , 


£4: ] din _rapuerit, ant N So J: — 

Feten. ur corruperit rupter, and of all that were aiding and aſſiſting 
aut Monaſtriam, aut quamli- to his Crime *, ſhould be given to the N unnery 
bet aliam foeminam, venera- | | PP 


bilem habitum habentem ; OT Religious Houſe to which the Woman belong- 
%% Rec ® ex ralls Sealers ed, either by, the Eccleſiaſtical or Civil Authority: 
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Death, The Woman; to be more Flbſely kept in <mp-m en 325 
the vile, dare mp be he "the TOM fomina labirae) 
mit not che like crime again. D 0 a6. 07. Longo 
* The Geudt dc. This Con ution is pred 
into che Canon Law, and recited at in Gra. Jieri. TO ——— 


deliquerint, K Zorticipe = 
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and the clauſe rr redy uu Kc. ] ſo Plunder, 2. verd mulier — e . 
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ed in the Latin Tranſlation of che Novel, i 15 much 7 cum propriis rebus iy Mona. 
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another more diſgraceful: and that. both up pon the Man and Woman. 
For it was ordered, (s) their Noſes ſhould * cut olf. * (2) el En Sete, 
By another Conſticution (c), the Man's Goods were =# 2 


lawn; , w Aren. 
a n . nent, ' #5 r. 
alſo forfeited to che Nunnery; and the N un her ee eee bn 
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e mo in the preſent. Caſe, was di- 
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— ths to; as in TT other Women, betwirt 

pro Adukterio Schd. C. Se. the King and the Parent br Guardian. But the 
alba ee yew Niue Effects if the had any, went wholli to the 
Germ regen rater, King: for tis added in r 


denen games ve led. on, F ©* chat he Money or Eſtate of ſuch d Reli- 


continet, 


. 6x4. Brod 1 ce gious ſhould be diſpoſed of as had been deter- 


* Ibid. c. 1. [| Herold. Tit. cc mined in caſe ſhe given her ſelf in Mar- 
22. $. 3.] Perdat omnem ſub- 


ſtantiam ſuam, & deveniat ith riage. And how W Was, We ſee by the E- 


ipſa Subſtantia in 9 


Palati. dict immediately preceding; * She ſhall bo all her 
Sub ance, and it fete be ML OE to thy Crown. 


(x) hid, ES C Herold, 
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— 90 Sode — ſervant, WhO taken the religious Habit upon 


 quodabſit,adulteraverit,com- her: (æ) the Corrupter was to compound with 

ponat Domino ejus Solidis 

. quis anterius Rip her Maſter at the rate of 40 5 billings 3 3 becauſe 
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1. e Tein (8. ed the otder that her Eſtate ſhôuld be confiſcated; 
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A eee „ at diſcretion of che "WE 
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Wr may preſume, however, that for ſome time a this Care 


of the Woman was not regularly obſerved according to his Order: 


bur inſtead of that, the Populace had taken upon them (and it ſeems 


to have been an old Cuſtom, ) a moſt vile way of diſpoſing of het, 


as they did of other. Women in like caſes; which was to deliver 


her up to a lewd Houſe for proſtirurion. * For we ind: another Law 
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ford dee pris com ere, "6 ſhe that before offended with but one ſaculd be 
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cb. IV, bp. c 1 
2 * lit tea. k $i 
ee che Biſhop fall Gdireck. Path 1 Wh in. cb. Enos jeje 
his Gloſſary | wx. Tam, II. col. 336. 


e „chat (ih Women 2s, Had ff. n Nam. 

- fered themſelves'to be Urhaiiched, is Uſed to be ties Tom. 

1 (by way 6f pi iniſbtttetit,) to che Ghnkcta, as r vi8b wir 

: — Bauch Howſes';" (lee, 4 ike" ſton gf the People ar Rome, 

with any Woman talen 1 Aa P. 386 12 itive, chat in this 
very Law the word is ſo to be nd And n 

ſame (b) lays Spelman, as to the Uſe, ho” not Di Genecium. 

TOI of _— Gynecea. | | 


* * — 


ö Amon 0 the F K x * * 87. 0 * 2 


| | 013 F e 
The 8 K Carloman, their Prince, A. No * 1 Can v. I. VII. 


* 2 
742. ordered them (c) a Tears penance. in Priſop, < Meter I quif 


with Bread and Was only. 3 aa Year e to be — —— Kuren 


| - Fornicationis* lapſus 
ſhaven, . 6 +1 | SN in Carcere entiam | 
8 1 ; 7 . Ui + 44 42 in Oh 20 . Si — 
N eceus Ge. — Ferteurem u peevieintiun 10 Sicher de Wand helate, — 
— 1. 8 radanth omnes capil S 6 Lal. 2997 — ge 148, - 3s 111 ke "1 2 
daftus. Tom. III. p. 118.) * n 


TRR Ca ak: formed ar Merz (A. D. 7360 1 FE xB . 
by Pippin, N of the Franks, (d) reckons this fair 30, 9 5 = 
of Lewdneſſe amongſt caſes of Inceſt; and takes Haza Ke. ee. 


perdat, ſi habet; 
care to puniſh the Man, with the forfeiture of his 225 A FE nullue eum 


perſonal Eftate : and for the ſecond Offence, No E e ae, 


rit, 60 Solidos 


Man was to receive him into his Houſe, or give him de —— Rey componat, ut- 


Homo cor- 


dym ſe 
Vi 12 17 
any Viftuals ; if he did, he was to pay 2 Fine of rexel = er mae 


60 Shillings to the King. If che lewd, Offender (js en, 
ond ye F2s 


ue , af Satiſ- Bos. n 
had Na. money, bur Was 4 Freeman, he :N 5 wa 45 Ae 


h LI | ; tem Peri. 
* priſon, till he had done due penance ; or, [as i Gmina 7 50 
ay poſlibly be underſ OTF 


| | od, Yi at. diſcretion the. tale * * 1 s bo 
1 A1 ; or till he had given 7 Fm to:offeud. 5 ED 
again. If a Servant, or one that has been fo, he e en , l 
ſhould be ſoundly lated ; 5 and if his Maſter did not es verd — Vo 


aut in 
take care to prevent his offending the like Wh a. nbtopr— 3 pe 


| He ſte Mater] ould ey he Pins of Fo pe ek 
C An Eccleſiaflical perſon, , guily of Lewdnefle with "He 

2 Nun, was to loſe his Dignity,” (i. e. to be degraded,) if A. Bimo 
Pri, or Deacon: If an inferiour, to be feourget, „ Or in —9 
There is ſome difficulty - in theſe two Paragraphs of the 'Capittlar” of 


Merz but 1 or u. as well as 1 can, At I take to We: the ole | | 


af en: bog od 00/297 2H) nig ic b | 
Tas: Emp. Lewis he Plat, 12 a gegebe Dit 7005 W Nd: wo s "oo — | 
at I f Kay, 


1 A D. 820.) was not fatisfted Wirk ft mw 1 
che iges of ſuch puniſhments for ſo High 1 eg = 1 Pt 120 4 


m 
Crime: and therefore (e) made it Death tö the Cr 2 n rmboram Frets 25 
rupter; and to the Nun too, if the” connted'"'r6 5; — 


. 2 tatnen ä peri- — 
the Ack. I pos, Od £ 


he Goods of them both; t be giybii- . mer 9s omen 
tothe Church Tor Monaſtery} ſhe — 5 7 e 1 


C. If che Governour of the Province or Town aro- 
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ud _— 
Ws; "* Honors Great, & cingulum a- concert With the Biſhop, 


8 ca 
5 ee e e bould be de rived, fp — E | 
| 2. — dae, Crown i in military Service, for 10 Du Freſne inter- 


Clergy and 
Monks. 


470 chile as conifm. where ſuch Lewdnefſe was bie did not, in 


89 5 
* 
17 


vir gini, vel mulierculs ſe- = 
flor, tar Conga, aur g the Canons, If the Biſhop neglected to bring 


TI l. 


Sg e. VI 


are to pumiſſi it, he 
te be held; of che 


luz. Tom. I. col. 650, & 


3 [not * "oY Honor;] be diſcharged. fm his:Magiſtracy 3 


N obliged to public. We and 1 10 bn Weregild 
th Techs IR 90 ke T r * on —— 


21 4. 
4 \ 
LN 


"Our ENGLISH SAx ORS 


Were content to leave this matter entirely to the church; At 
Conſtitutions I don't pretend to inſert into this Work. Only we find 
one Law of K. EDMUND, made in Parliament A. P. W. that the 

(f) 245. LL. e. 4. Siquis Corrupter of a Nun (f) ſhould nor be buried in con- 


 conferns Cemite. ſecrared Ground; if he did not compenſate for this 


rie, nic compenſet ficuti Crime, as he mould have done for Murder; ; Le. 


pro Homicidio: [ Wilkins, - 


Leges Anglo-Sax. p. ;.] either by ſuch penance, or by his Weregild, ox 
both : but J rather think the Law meant his Weregild. 


THERE is another particular Caſe, of Lewdneſſe aggravated by 
the Character of the n who commits it, ren muſt not be 


paſſed by. 
It is that | 
SECT: V. of 40 CEN and Monxs. | 


IN theſe, who are alſo devoted to 1 ſpecial Service of Religion, 


or to the ſtricteſt profeſſion of it, and therefore ſhould ſer the beſt 
Examples to the World, all forts of Ar is doubly ſcandalous; 


and Religion its ſelf, as well as — Manners, fuffers by ir. The 
Wifizoths, Bavarians, Franks, and Engliſh Saxons yield us ſomething 
diſtinctly upon this head; beſide the een men, Canons in Church 


W 
The Wr1S1G6OTHS 


* ee Had a Law of Receſuindur; by Ter (s \ Ti «Prieſt, 


byrerum , Diaconum, atque Deacon, or Subdeacon, on guilty of Lewdneſſe 


Subdiacorum Deo votæ, vi- 


dur, ptenitenti, ſeu can, With any Woman, was to do Penance according to 


2 755 ww. under this Diſcipline, He was to be fined tu pound. 


nitentie lamenta, juxta ſacros of Gold tO the Treaſury 3 and 10 diſcharge His Du- 


Canones ,. deputetur. 


Laine * ty in the Proſecution afterwards without delay. If 
neglexerit, Aden art the Offender perſiſted i In his crime, the Biſhop Was 


E. Cennet fee perſon's to call in the Aid of a National Synod, or of the 
eee King. J As to the Woman, leaud auth, him, the Ci- 


= en 7 vil Magi ſtrate was to order her 4 hundred. Laſhes-3 


k Giles 1 verd. = — fo and care to be rake that her Paramour _— have 


. 


x if wo 


Fn”. 


| Depoſition for him. (i) 


- 


cc 


CHAN. IV. of 8 TV. N My X46 1 
no farther accels o her. 5 Beſide which, She, 8 
well as He, was to be puniſhed according to the 


0 


dinata. [ Lindenbrog. p. 68. ] THIS? 
The BAVARIAN Laws (h) either depoſed, or 
baniſhed a Biſhop guilty of this Crime. 


af 


implicats, contents lagellis d 6 


c mr; d 
— adjnis. >” 
© omnind. denegetur. fert tk 
COTE ee ee een 
ſcelere in utroque Sexu Patrum Sententid, quæ Canonum Decreti 


Decretis {citur or- 
7 17 e v e F : * . 
. . 


Y Ek. Bavar. Tit. 1. e. 


11. Si talis Culpa eſt ut de- 


natur, deponatur, aut exi- 


luietur. De Homicidio, de For- 


nicatione, &c — pro iſtis culpis damnetur. [ Baluz. Tom, I. col. 99. Lin. WA 


p. 493-] 


CHILI ERIC I. K. of the FRANKS. ordered 


TE Capitular of Carloman, Pr. Regent of 
France, Chap. 6. which I have had occaſion to. 
cite in part already, with reſpect ro Nuns; pro- 
vided alſo, (k) that Monks, and Perſons in Holy Or- 
ders, convict. of Fornication, ſhould do penance in 
priſon, with Bread and Mater: A Prieſt, two Tears ; 


being firſt ſoundly. ſcourged till he were almoſt 


flea d: An inferiour Clerk, or a Monk, to be thrice 


ſcourged , and then do penance for a year in 
priſon. 


The EncGLisH SAXONS 


in the Laws agreed upon betwixt K. ALFRED, 
the Dane, we read one to this purpoſe : (1) « Thar 
« if any Perſon in Holy Orders be guilty of ſteal- 
ing, or fighting, or perjury, or Fornication, he 
ce ſhall compenſate according to the Fact, by pay- 
< ing either his Vera, (the Eſtimation of his Head ;) 
« or the Vita, (an Amerciament at pleaſure of 
ce the Court;) or Lahſlite, (a fixed penalty, ac- 
ce cording to his Rank for violating the Laws; 
which as we learn from the latter part of this 
Chapter, was, ſometimes, 12 Oras.) „ Beſide 
4 which, he ſhould do penance for his ſin, accord- 
© ing to the Canons; and find a Bondſman for 
cc his good Behaviour, or elſe be ſent to Gaol. 


K. EDMUND, about 60 years after, was yet 


more ſevere. For having ſtrenuouſſy recommend- 


ed Chaſtity (m) to all in Holy Orders, as thoſe 
who ought to inſtruct the people of God by their 


5 


terio ec. deprehenſus, à Sa- 


cerdotio divellatur, ¶ Goldaſt. 
T. 1. P. 21] 


(k) Capitylar. L. VII. c. 
400. ] In carcere pœnitentiam 


faciat in pane & aqua. Et ſi 


ordinatus presbyter ſit, duos 
annos in Carcere permaneat, 
& antea flagellatus & ſcorti- 
catus videatur, & poſt Epiſ- 
copus adaugeat. Si autem 
Clericus aut Monachus in hoc 
peccatum inciderit, poſt ter- 
tiam verberationem in Carce- 
rem miſſus, vertentem annum 
ibi pœnitentiam 1855 [Bas 
luz. Tom. 1, col. 148. & 
1112. Goldaſt. Tom. III. p. 
118. | 


Puniſhed them with Fines and Forfeitures, as well as Penance. Thus 


and GuT HRUN | 


(1) Fad. Edw. & Guthr. 
RR. c. 3. Si quis Sacris ini- 
tiatus furetur, vel demicet, 
vel pejeret, vel fornicetur , 
compenſet ſecundum quod 
factum eſt, tam AXſtimatione 
Capitis, quam mulctd, & Le- 
gis wiolate pana; (which 
Brompton renders in the Saxon 
Terms, Sic Weram, fic Vi- 
tam, fic Lahſlite: ] Et erga 
Deum faltem emendet ficut 
Canones adnotant; & Fide- 
juſſorem inveniat, vel in Car- 
cerem deflectat. 5 | 

Wilkins. p. 51. Lombard. 
p. 42. Bomptoni Chron. col. 
833. Spelm. in vita Ælfredi, 
L. 2. f. 11. 


* 


(m) LL. Edm K. c. t. Im- 
primis, ut facris initiati, qui 
populun Dei vitæ exemplum 
docere debeaut, Caſtitatem 
ſuam retineant ſecundum Or- 
dinem ſuum five virilem five 
fœmininum. Si ita non fa- 


gd 


* 


| ” 4d 
1 F 6 
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enen oe 
I. 6ollieits ciaut, tunc illo nt digni 
33 in Canone di 


ing, or At- 
gemprmg. 


fl Solliciting, Or 
ä Attempting. 


that carries 1 along with it, tho for a while the principles of 
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tum eſt, 


their worldly poſſeſfons or Eſtate; and unleſs they 
reformed, ſhould not have Chriflian Burial at their 
Death. N 


We have now but one Article more, to finiſh this Chapter: and 


that is, 


Sz er. VI Of ſolliciting or attempting to debanch a Woman, thd 
| it does not ſucceed. 33 N 


So careful have ſome Governments been to _ the Honour 
and Modeſty of that Sex, (of ſuch of them, at leaſt, as pretended ro 
any Honour and Modeſty, ) that they not only puniſhed Lewdneſſe 
actually committed, but all Sollicitations, Perſuaſions, or other Endeavours 
to corrupt them: conſidering well the frailry of humane nature, and 
how often it is brought by Art and Importunity to yield to a Vice 


Virtue, or the fear of Shame may cauſe Reluctance. 


The CIVIL Law 


0% Si quis tam feeminam Allows an Ackio Injuriarum (n) in this caſe ; which 


quam maſculum, five inge- 


nuos five libertinos, impudicos may be brought, I ſuppoſe, either by the Parent » 


facere adtentavit, Injuriarum 


tenebitur. Sed & fi Servi pu- IH after, or Guardian of the young Woman, or by 


dicitia ad a fit, Inj * f - . @ * 
rum locum habet. F. & her ſelf. And this extends even to folliciting the 


Sel of quis. 5) © Chaſtity of a Servant. If the Defendant were caſt 


in this Action, his puniſhment (extra ordinem) was 
(o) F. ibid.] 45. De injuria. 1 


(o) either ſcourging, beating, or baniſhment for a time, 
according to his rank ; of which, ſee before, Chap. III. $. Pimps, Pro- 
curers: fe 
licit for their ownLuſt. 

(% Qui puero Stupram THAT other mentioned too againſt Procurers, 
Ge. — aut mulierem, pue- has the like force againſt thoſe we are now ſpeak- 


lamve inter pellaverit, quidve | h 11 8 

Impudicitiz gratis fecerit,— ing of; (p) whereby they were puniſhable (extra or- 

pretiumve quo is perſuadeat 3ũ. | 72 , 

dederity— lagitio] imperfe- dlinem) by Deportation to an I land „tho their lewd 
5 1 ] q | 1 

77 Nen e (L. 45. endeavours did not take effect. 


It. 11.) I. 1. Solliritatores. 5. 2. 


Ix ſome caſes, they might be taken = upon Suſpicion that they 


9 Aurn Nov. 117. c.15. Were treating lewdly with a Woman. For ſo Juſli- 


_ 
in 


tem, aut Sponiam, in vene- 


randis locis cum liquo lo. eſpouſed to him, talking privately and aſide with 


quentem, & ſuſpicatus fuerit 


turpis gratia cauſie eos collo- ANY Man in the Church; and ſuſpefFs that his Buſi- 


neſs 


1 n 


good Livery and virtuous Examples; he dectees, that 
| We pod Miner mar if they did not live chaſtly, they ſhould forfeit all 


or the ſame Law that affects them, reaches thoſe alſo that ſol- 


mus, ut Heger ng nian ordered, (4) that if a perſon obſerves his Wife, 
Uxorem, aut Filiam, aut Nep- Daughter, Grand daughter, or Niece, or a Woman, 
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J of chat Church, to keep them ſafe, but ſeparate vim vin cha . 


from cach other, till the proper Judge can tryhe 2 
| Cauſe. of the Suſpicion, and determine upon it. ?1 


nab. V. H oe e B. 
nels with her cb d may deliver chem J 4% 28e Defra 


„ 


ene di- 
giant, do- 


into cuſtody, of che Defenſor, or other Clergy deve Curls IRR 


TRE Sollicitation- of Nuns is puniſhed vie Death, Ke, hy. Nov . 
123. C. 43+ Ln recited, '$ « Nuns, Tov2NS1P9 


The EASTERN Civil Lau 


Adop * 80 0 he Nomen that in che pandects, Qui Puero Pike -&c. 
(r) kn puniſhed the Sollicitor of a Woman's Chaſti- „ 

„tho he did not ſucceed in it, with perpetual Ba- De era. om. L. 5. ul. 
niſhment ; „ [Needs f Sog. 


'Wistcorns. 


} 


By Y ix Law of Chinds ſuindus produced ee El ( LL. ae L. II. 


t. 3. L 11. Sollicitatores 


Chap. III. 5. Pimps, Procurers, (s) not only the 75 82 ain + = 


Agents employed to' corrupt a Woman, but che Peg WAs uin U- 


2 rem, Filiam, vel Sponſam 
Principal alſo that em 0 5 oyed them, was to be given Fa reperiuntur; ut il- 


de his quod volue- 
up into the Hands of her neareſt Relations, to be rh 85 e [Lis 


3 of him in ſuch a way. as they thought ln 


Amongſt clas Everien SAXONs, | 


We hall find under this. Article.) in the Chape det Where we treat of 
Adultery, a Law of ALER=D's to puniſh: any 5 5 Attempt up- 
on married Women: but I. find none chat reaches the caſe of others, 
except. one, of the ſame Prince, with regard to . ir Aeg e 8. 81 
Nuns, , (t) He that thould offer Rudeneſs to A Nun, 9» uis Monialem Fornicationis 


at, el veſtem ejus, vel u- 
mould pay double what he had appointed for the 1 "cjus, ablay alen 
like to ſecular Women: iE. 05,; or 208, which 5 cre} cones 
is double the Fines. reſpeRively ſet for it in his vere dup — 


Eleventh Chapect, in | the +l wo married Women, mus. [Wilkins. p. 2 as . 


bard. p. 27. Seldeni 
inn en 


ee enAL v. nn Bt why 
07 ee in unmarried. Mem, keeping, Whore, 


HERE a Men — c wende in this, it will be 
+ conſidered in the pro Ge for it, as Adultery: but here 


ia Conſideration, as eu he load Life of Gl perſond, Schub 
ing with; and maintaining Women for their Luſt, in propriety to 


themſelves; in contempr of the only right they can have to ſuch En- 


joyments, by lawful. Marriage. A Gall which perhaps, "might have 


been left without Biſtir 


ction; as included in the Subject of the fore- 


going Chapter, Sruprim, or Fornication for ſuch it ey! is, What-⸗ 


H evex 


W 2 00 


unn n 
3 * ME 6 * 2 4 


repreſent them. 


f © 6 NEeUSBIN AU. 


flect upon it as ſuch, in giving it a Chapter by its {elf ! and yet 
the practice of Antiquity ran ſo much into it, an 
times afford (of conſequence) ſo very little againſt ir, as might well 
diſcourage me. But as there were ſome regulations in this matter, 


(tho roo few,) I {hall hardly be juſt to my Undertaking, If 1 don't 


The JzwiSH Lawyers 


Underſtood that Text in DzUT. XXIII. 17. There ſhall be io Whote 
of the Daughters of Iſrael, (cited already on another occaſion, ) not 
only of Common Proſtitutes, but of kept Miſtreſſes alſo. For thus 
(a) Selden?de Jure Natu- Mr. Selden remarks upon it: (4) © Scio Th. TN 


rx & Gent. L. 5. e. 4. p. : Rt” „ F 
555- | * ©1jn citata ex Deuteronomio Wn plerumque Ma- 
e 


cc giſtris ſumi pro Meretrice, quæ in Stuprum publics proſtituit; 


« proſtibulo, ſive Scorto publico. Eodem tamen vocabulo non mo- 
« do ſcorta publica ex Lege interdici, ad eorum ſententiam, eſt mani- 
« feſtum; verum etiam Amicas qualeſcunque, quæ ſine Juris matrimo- 


ce nialis interventu, Amaſtis (uti ex Maimonide palam elt, ) pro libitu ſe 
ce permiſerint. The paſſage in Maimonides which I ſuppoſe he refers 
to, is that which he quotes towards the bottom of the ſame page, 
and which we find in More Nevochim; where giving the Reaſon and 
(Onlaimon. More Nevoch. Interpretation of this Law, he ſays, (5) c Nec ul- 


Yo a STE A a e Wards , 
Vn ©. 49: Þ: 499 Ec lus Concubitus permiſſus eſt, niſi cum propria 
<« Uxore, quæ publice in Matrimonium ducitur. If this was the 
ſenſe of their ancient Lawyers, as well as his own; (and we have 


reaſon to think it was, becauſe Maimonides was very well verſed in 
the Antiquities of his Nation; ) the Offenders muſt have been liable 


to puniſhment for it by Scourging. For the ſame Writer, (as Mr. Sel- 

den quotes him, from another Tract of his, ) and referring to“ the 
(e) Sulden. ubi fapr, p. ſame Text, has this Concluſion from it; (c) “ Un- 
54. ex Maimon. Halach Iſ- 3 aj 

Loch. c. 1; ce de fit, ut 11 quis ut Stuprator fœminam compreſ- 

te ſerit ubi non interceſſerint ſponſalia, verberandus fit ex Lege, ided 


te quod cum innuptà coiverit. 
1 5 By the Roman 11 La 3 | 
IT is too notorious that Coneubinage was allowed; Te He Concubinis. 


4igdobe "ih and in many other places : but no more Concubines 
than one at a time. And this Exception (ſuch as it is) was made 
ns earlier than by Juſfiniam. roy nrttoch 
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rr; 
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(4) Avrn. Cal. z. Tit. (4) SI autem confuſa concipiſcentia ita fiat, at 
E. Call 7. T 1. Ber. 5. alias ſuperinducat priori Concubinias; &. multitudinew 


L. $1 vero Fe habeat Concubinarum fornicantium, (ſic enim dicere 


melins 


I. 1 
ver Gloſs che deceitfulneſs of Sin may put upon it; but wich this 
diſadvantage, that it is not a rranſient Act of Vite, attended wick e- 
ſerve and ſecrecy; but an avowed, habitual Courſe "of: Fornication; ren- 
dered worſe by Impudence, and guatded again all Remorſe. I re- 
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3 n br 1 A ul e propel em gn. 
25 modis ab Iv Ih t is, where | "Man's 1 
nes than one, his Iſſue hy ch 
d any 5 of this Log e 
c vices W. Natural. Childrens ſucceſſion in ſome f 
the Eſtate of their Fat eis We, non extantibus. ſemi, ne, 11 uro⸗ 
e l, v1 1 21112 V (ebe 06 10 0 | h 12116 18 
E ouragetnerit to. 1 5 practice, is a oy 8 | 
4 A ip h of. le 1 is from a Novel G Fuftini- . 
an by which none can be a Biſop (eh, Who either 0 hurs = e- 
at che time f Bis Election Keeps, or at any time ne h 
before has. kept. a. Concubine, . or had any natural Children, And 
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e have a berrer 2 to ive, 1 che reign. ws Fele, For or 
0 their Code, ſo often l under the name Baſilicon,. yields no 
farther laisfattion,, than retaining (f) that Order 1 erz Lo; . I. 

| abovementioned, relating to Biſhops and Clergymen ; © oo] 
the Emp. Lea Philoſophus, (ho had a hand in compiling it,) betbought 
himſe alter rards, . by a Novel of his own repealed for ever all 


ſtances OR: dis; ox 5 The words run thus, wi ſome a n * 
have added in Brackets for explication. 


WITH as little regard (g) [to the Laws he « 3 Nov. 91, 
cc God] Was the F made i in the Caſe Klar hy 54 
« of Concubines; | we mean] the Law which in- mers wh Sock 5 

« Julges thoſe who bluſh not to make: uſe of ſuch 8 
&« Women, cho it is highly blameable. referring on RY 05 
undoubtedly to the ancient Gui Law, ff. de Co Concu- Tad . wy ad 
binis, and other places in the Digeſt, &c.] Let us 75 a e ee ber 
« not, therefore by any means ſuffer this Error in ) 3 e Wor & po- | 
« the Legiſlature to diſgrace our Government: but « 
te be. that Law for ever filent, [and repealed. * For 2 an d er 
« ſuch a Conrumely as this, not to Religion only, C 3 2 125 
c * bur to Nature, is forbid us by choſe divine pres 5e. 7 wg fe rg e 
cepts that guard the Bang Chrikiantry, If, Lee, , . 
: as kg Scripture, expreſſes it, you have à Fountain, g 4 Mo ul, 


Sa ee Furi. 
of your own at home, drin modeſtly, of that; 

9 Lalluding to Prov, 5 5. 16715 for why. Would you chaſe 4 Eu: 2nd 
E AY: watery, when you may have pure: But if you are not fo 
xr He Le provided 
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ages, Ache alle new 1 and edc dee Ee i 
Peril Conſtitutiotz,) is plain from AufnibliopWur; iche m his . | 

of che Laws of that Empire, Which he drew up z467years, Prob- 
bly, after the Novel abovecited,) delivers it thus, in fewer words 
Ne . We declate, "that from heficefbrward it fhall 
e eee, bot be Ew ful for any Man 6e keep 2 Conenbine 
. ns © in his Hoſe ; for = we jücge to differ very "Y 
4 . Harms cc little or ns, from Forhication: - What the 
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| E are now come to an 1 which 60 2 1 affected 
gravely to diſpute, whether it be a Lewdneſſe or no. It is 
not my purpoſe, nor is it neceſſary here, (where I am concerned no 
farther, than to repreſent the political Laws in 1 made ag; 
it,) to enter into a through lullion of the Argument, and ahſwer 
all Objections: but n mould be lad to &w chat this Chap- 
ter is not needleſs. e e 
For her tealbiis ſoever Polygamy 1 was ee Ws in cheaper 
Parriarchs, and the Jews their Deſcendarts, it was abvays a Sin; ; be- 
cauſe it is contrary to the firſt Inſtitution of Marriage by God him» | 
ſelf: and that Inſtitution muſt cettainly bear the Importance of a Law; 
implicitly at leaſt, tho' we read of no M prohibition at that titre 
of having more Wives chan one. What holds againſt 2 tting away a 
Wife, and taking another, holds (in reaſon) more ſtrongly againſt 
taking another, while the former Wike is not put away. Our'Sayiour 
argues againſt Divorces, chat tho Moſes permitted them to the 'Jews, 
becauſe of the hardneſs of their Hearts, yet from the beginning it "was 
not ſo. (Matt. 19. 8.) And how does he rove. 1 it? Have ge not 
read, (lays he,) that He who made them at the beginning, malle them 
Male and Female: [one Man and one Woman ?] And they two all 
be one fleſh. (v. 4, 5.) Thus argued Malachi alſo, the laſt of the 
Jewiſh Prophets, Mal. 2. 14, 15. The Lord hath been witneſs betaueen 
thee and the M ife of thy youth; againſt whom thou" haſt dealt treach- 
erouſly ; yet _ ſbt is thy Companion, and the Wife of thy con And 
did he not make dne? ¶ i. c. one Woman for one Man:] And het be 
had the reſidue refidue of the Spirit : [could as eaſily have created more Women 
for Adam, as one, if he had not del he ſhould” bee to one.! 
Our bleſſed Saviour alſo, (Who ſarcly underſtood" rhe will of God, 
Lag you by the moſt immediate 5 front him,) declares, chat 
I boſoever 
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cc he 18 married 54 then he cannot ge the '"P 


by reaſon, of a rieb : I! 


PE 2 * v0 
bis Wife, except it he for Fornidution, 4 


CIE V. 


h I aw 
4 7 e bee thlery ; ln dd 


o marries Her that is 
commits Adultery. Matt. 19. . What can be the mean 
222 19. B Bi pr ef Me bett chat! 455 ech Raw fa; ig Adu 
rery, to take another wiz or Husbatid/ füll 8" forlneii ivinss 
in che cnſe of Fotnicationg Which: may the RE, 

the kent *Martiage: Gancratls. and d m om fax another.” Tos 
Pr. Edm. Calamys Remark : elf he ae bo 4 his: Miß AM 


| (0 tor. 
cer any other càuſe beſide Fornication, MAKES.) 75 ar) 


« another, commits Adulteryz then ig he, much! g Inforaics 


« more an Adulterer, who marries another rea bog wand 
« his Wife is not put away, and has not committed Fornication. 
Farther £5 "the Ge Gentleman argues very juſtly froth Be Pang," Cor. 
7 pl 4. Let "every Man bade his Fen Wife ind ever ery Woman her own' 
Ra 5) & I chis be tritt der Of ie e , vi WW. 

« cach Stan 2 keep to His on Wik -Vidkiie. bel di” 
« vided bat Her and odhers;! as? a 1 * — 
ec And If the Hucband bas mot” power ＋ i Gb Bor 


ce (V. 4.) if the Man has not Kae over his SWI. Bd oY 


7650 of, _ ten angther, 
«:a0d fo he: nh marry another 8 con oo if) oxflulingly, 
ce to Him, bau dhe "Ree of. in» Body it; hen cl pon — 

* ws 5 Wn ro honk mike hens 
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rity of Scripture, and the force of thoſe 3 too; have weigh · 


0 with Chriſtian Princes to foxbid it. ud u lll, un e 
In en we can 8⁰ n dba will es b eee 
AT HE. NS. ga Aud World n zw. M . 
Ax D ha and a Lag (e) Bie fide Fg vol „ dee 
ö WI, © chat a Man dell take but — 14.5 951 ee 
Wife. This was eſtabliſmed chere firſt by c 5 5 r 1 


before the birth of Chill 5 alem went bf he 
nau in his Deipnaſe : 
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mongſt them before: bur f 

and — was one of . firſt . teck l * ory 
Advantage of 1 Ie: addi to Kant ippę nn Wie, ancther. called 
V which he juſtly ſmarted ſor, by Scolds inſtead of one. 
Polygamy, however, ſtood condemned, even from the earlieſt Times 
The 
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Bol 114 Sans Elias, and. — D e the C 
mens retained: n bene ets" 


of), ' De hb qui e, WE bud it branded with ben by „ Mapa 
2 . 650 Vi bina ſponſalia, 'binaſve ro in eodem tem- 
pore conflitutas habuerit, is declared infamous in Law. Wich this agrees 
the Reſcript of Valerian and Gallienus, l. 1 8. Eum qui duac. Cop. De 
Adult. which will be recited by and by; ; and * "following lo; 'of 


Dioclefian and M ee 


0 1 TH dena. "ub ditione. ft Remi nem 
Newland nan MT va nit, inas uxores habere poſſe, vulgo patet: cum e 
tiam in Edilto Protoris hujuſinodi viri tnfarnts notati fint : quam rem 
competent Juder inultam eſſe non patietur. This laſt Clauſe, inultam 
eſſe non patietur, implies a farther puniſhment than the legal Conſe- 
quence of Infamy: Menochius interprets it, penam arbitrariam, or at 
Diſcretion of FB Courr. 


Lr us now, then, take a view of the ſeveral rler penalties in- 
curred for Polygamy. And firſt, Juſfinian, in his Inſtitutes, having 
"OY of ſeveral ' Caſes of Marriage prohibited; and among the reſt, 

i. If, L 1. Tit. told us, qudd eadem duobus nupta eſſe non poteſt (g); 
10080 Wet. $5. 6, 7. "and duas Uxores eodem tempore habere non licet; gives 
ſentence in general, upon 3 the Caſes he had mentioned, chat the 
Marriage was null; hs right of Dower and Nuptial Donations deſtroy- 
ed; and the Iſſue of Sap Conj union diſcharged from the power of 
_ the Parent; bein in this hee at leaſt, accounted no other than 
6 un 5. 18. Baſtards. (5) Si adverſus ea que diximus aliqui coi- 
erint; nec Vit, nec Unxor, nec Nuptiæ, nec Matrimonium, nec Dos in- 
relligitur Itaque ii 177 ex eo coitu naſcuntur, in poteſtate Patris non 
ſunt; fed tales ſunt ( quantum ad patriam poteſtatem pertinet, ) qual es 
ſunt ii quos mater vulgd concepit. — Sequitur ergd, ut diſſoluto tali coitu, 
nec Dotis, nec Donationis exattioni locus fit. Which I take to be only 
_ declarative of their ancient and common Law in theſe Caſes. 


BES1I5 E 8 Infamy, Diſſolution of the Ma e, and nulliry of all 
Advantages depending thereupon, the Sins, ſhall ſuffer as for 
Stuprum. ant now We come to the Law of Valerian and Gallienus 
ron, their Reſcripts ro Theodora, (A. D. z59.) who, 
it ſcems,, had ankhowin ply married a Man that had . Wife at 
the fame' time. By this they charge him with Infamy, and ordet 
him to be indiſted 'as for 5 — prum, and whatever he bad of ets == 


this pretence of PO. to be reſtored.” 
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tavit ad Nuptias, etiam crimen Stupti, (A quo tu remota e, quod. Uzor 
te eſſe credebas,) ab Accuſatore legitimo ſolenniter| inferetur. |. Cæterum res 


rtuas omnes, quas ab eo interceptas Matrimonii ſimulationt deplorks; reflitui 5 
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_ CLARUS, accordingly, gives it as the Common Opinion of mo- 

dern Civilians, (æ) that the Polygamiſt ſhall be pu- (1) cler Seat. L. f. 6. 

yo | : . Fornicatio. v. 30. Dicitur 

niſhed as for Stuprum, by the Confiſcation of half his em. 

perſonal Eftate. But there are different Conſtitutions in difterent 
Countries. 8 ii e LM. cn 


MENocn1vs diſtinguiſhes betwixt thoſe that have only two Wives, 
we Do that 775 more. But the one x, the other are infamous : 
ut he ſuppoſes (1) © the puniſhment to differ at. 
cc DiGi of the Court 1 to the Rank en * * 
cc of the Perſons and Nature of the Fact. Some- 88. ** n. 101,102. 
« times Death, * if the Criminal have more Wives ©1937 len. 
ce than two: becauſe of the reiteration of ſo great a wickedneſs, ſo 
© many Stupra committed, and ſo many Virgins or Matrons abuſed: 
« Where ** one has Married only two Wives, he fays the received 
ce opinion is, that an Offender of rant is to ſuffer Conſiſcation of part 
« of his Goods and Chattels, and Relegation 4 mean perſon, eorporal 
cc puniſhment ; as Fuſtigation, or the like: as being ſtill guilty of what 
er the Law calls Stuprum, tho but in one Inſtance, - But he thinks it 
< the f truer opinion, that he who has only two Wives may be pu- 
ce niſhed with Death. f The puniſhment of Stuprum, ſays he, is ar- 
e _ and the Judge may ſometimes inflict Death: as in this Caſe, 
c in which the Stuprator has by fraud and perſwaſidns deceived the 
* ſecond Woman, and made her believe he was diſengaged to any o- 
< ther, and conſequently capable of Marrying her. For when Stuprum 
« is thus fraudulently committed, the puniſhment is Death; and he 
ce quotes Baldus &c. for it. He adds afterwards, u. 116. © that the 

« Caſe is the fame, if one Woman be Married to ſeveral Husbands. 


Husbands or Wives. For thus it is'6tdeted: (m)] (=) Ark. Gol. 8: Tir 
| | | 1 rs. Ut lictat Maui &c. 
by, Fd: IDEs 
1 in expeditionibus ſunt, 
n aw ; | 2 in tailitiis conſtituti.—— 
ö 2 f 5 * 7 q I» r 1 1 e Ss * yy - em evan 4 Lad ? 
Wife ſhall bear it, tho' the has received no Let- i e m 
Pipe, ſuſfinete corum uxo- 
res; licet nec literas, nec re- 
| 2 aliquod 1 ſuis ma- 
; ”> FIST | PT LISTS "oy — 1 . Titis 2 int. \ i ua V 
er ſelf, or ſending a Friend; W ex tuyjuſmodi mitieribus 


r foym maritym audierit efle 
my or Regi- "more, heque tune  «- 
Ad or 202 7; ment; 


ce without firſt” 
ce to the Mu 
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lias eatn venir: Nopties ſiti- 


mus, a rigs acceſſerit mu- 


| ſe, aut per ſuos 
8 aut per aliam quam- 
cCunque per ſonam, ad priores 


Numeri Chartularios, in quo 


hujuſmodi maritus militabat; 


& cos, ſeu Tribunum inter- 
rogaverit, ſi pro veritate mor- 
tuus eſt ejus Conjux: ut illi, 
ſacris Evangeliis propoſitis, 
ſub geſtis monumentorum 
deponant, ſi pro veritate Vir 
mortuus eſt. Et etiam poſt 
hoc jubemus manere eam per 
unius anni ſpatium, ut — le- 
gitimas contrahere nuptias li- 
ceat. Si autem præter hanc 
obſervationem Mulier præ- 


ſumpſerit ad — venire ma- 


trimonium, & ipſa, & qui 
ducit eam Uxorem, velut A. 
dulteri puniantur. 


able Caſe that can by put ; much more ſhould it be fo, in the caſe of 
fe and fraudulent Bigam y). 


Makes the Polygamiſt infamous; as by the Roman Law. * Eat. 
Tit. 2. De 7 qui notantur &c. |. 1. & L. 28. Tit. 5. De Nuptiir 


prohibitis. J. 
THE * 


And yet they 


(z) 0 Oe yore; £3,869 
rug els, * vg, AA Paxly 
Tfowgy ot ws, vA CroxeloeT of 
15 Ths | Once; Syrian 5 


& 115 Lager dur g ,, 
21 i aur Ixin vd 


2a mera, copadureray, [Ba- 


iA. L. 60. Tit. 37. l. 85. 


Harmenop. L. 6. Tit. 4. LE 


Tay vero Yureixeyg. 5. 4. 


(6) LL. Wiſgoth, L. III. 
Tit. 2. l. 6. Nulla Mulier, ab- 
ſente Viro ſuo, alteri Viro ſe 
præſumat conjungers, e- 
dum de Viro ſuo certis cog- 
noſcat indiciis, fi vere mor- 


tuus fuerit: quod ſimiliter & 


Ille inquirat, qui eam ſibi vult 
in Conju io copulare. Si ve- 
rò hoc facere * 
fic ſe inlicits ræſum ptione 
conjunxerint, & poſtmodum ©< 
prior Maritus reverſus fuerit; 
ambo in ejus poteſtate tradan- 
tur, ut quid de eis facere vo- 
luerit, ſeu vendendi, five quid 
aliud faciendi, habeat pot 5 
tem. [Lindenbrog. p. * 


« to ſell them into Slavery, or to puniſh! them any other way. 
(p) Lid. Tit. 6. I. 2. — Ma- 


ritus, qui = contem pta Uxo- 
re, aliam fibi — aſſum- 


c or of the Collonel, 
cc that they | 
ee ly dead. And even after this, ſhe is required 

c to remain a year, before ſhe can law fully marry 


. of the Baſilica have adopted allo that Law of Va- 
lerian and Gallienus, Co D. De Adult. 1. 18. Eum qui duas; which 


puniſhes Polygamiſts as for Stuprum: 
| inſerted another, which directs they ſhall be puniſt- 
ed as for Adultery. 


« of r 


c 1 of che Death of the former: and He that 


Oo Pory cl. 
cc ment, wherein he ſerved; andenquit 


'the truth of 1 Rep 
may make Oath of it, chat he Neal 


* again, If a Woman acts contrafy to this order, 
ce both She, and He that marries her, ſhall be puniſh 
« ed as for Adultery Now, that Death Was the 
Puniſhment, by Fuſtinian's Laws, for the Man guil- 
ty of Adultery, ſee the proper Chapter, (Chap. VII. 
§. 3.) p-. III. How the Woman was ot erwiſe | 
uniſhed, ſee there alſo, p. 112. And if Death 
e the Penalty in this, „lich is the moſt favour- 


The EASTERN code 


Bao. L. 60. Tit. 37. J. 60. 


(n) © He that preſumes to have 

ee two Wives, acting not by Law, but by his own 
Luſt and will, is juſtly liable to an Accuſation 
1 ar Woman who marries him 
ce in this ca ſhall be excuſed, if fee did not know 
he had a lawful Wite before. 


« 


A 


c 


— 


The G 


Had an ancient Law in their firſt Code, that No 
cc ': Woman (o), in her Husband's abſence, ſhould 
reſume! to marry another, till ſhe had certain 


60 N o 1 her, was obliged to make the 
cc „me en If this were not done, and they 

proceeded 5 to Marriage, and the for- 
ce mer Husband afterwards returned ; both the Wo- 
ce man, and He whom - ſhe had thus unlawfully 
ce taken to her Bed, ſhould be Tera into Hs 
« Hands, to deal wich them as he | uy either 


By a much |; et Law of Obindaſuindus, 8 
the year 645, it was provided, (p) © chat > Wh 
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Of POEYOANM x. 


zand, who heglecting his lawful Wife, took ano- 
cher while ſhe was living, ſhould publickly re- 
ceive two hundred Laſbes; be born 3 and | then 
either baniſhed for ever, or given by the King 
to whom he pleaſed in perpetual Servitude. - 
« CTHAT ſecond Woman alſo who conſented to 
marry him, if it could be proved ſhe knew he 
had a Wife at that time, was to be delivered to 
the firſs Wife, to take Revenge of her as ſhe 
would; only ſhe might not kill her. And if 
the Fact were not Fo e till after the Death 
of the former Wife, ſhe ſhould be given up to 
the Revenge of Her Children, if ſhe had left 
any; or 15 none, then to her next Heirs that 
would proſecute. ö | 


Ir any Woman ſhould leave her Husband, 


and be married to another, ſhe was to be brought 
back, with all her effects, and put again into 
the Hands of Him whom ſhe had deſerted; and 
to ſuffer in the ſame manner, as by the firſt Pa- 


ragraph of this Law, the Polygamiſt Husband 


was to ſuffer; i. e. to receive the like ſcourging, 


and to be /horn: but I ſuppoſe the Baniſbment, or 


Servitude there ſpoken of, not to be intended in 


this caſe ; becauſe either of them would be inconſi 


pſerit, ducentis prblicd verbe- 
ribus flagellatns, ac turpiter 
decalvatione fœdatus, aut per 
petuo condemnetur exilioʒ au 
li donare illum cucunque 
Principis poteſtas degerit, in 
ſua conſiſtat arbitrio. Sed 
& Mulier, quæ ſciens — Vi- 
rum habere ſuperſtitem U- 
xorem, ejus Vanitati conſen - 
ſerit, ut 4 ſe in Conjugio 
copulet, illi protinus Mulieri 
tradenda eſt, quæ contempta 
ab eodem Marito quem illa 
ſortita eſſe dinoſeitur; ita ut, 
vita tantum concelsl, facien- 
di de ea quod elegerit fit illi 
libertas. Certe f poſt Mu- 
lieris obitum, filiorum ejus 
aſſertione tale nefas fuerit 
comprobatum; aut fi filiĩ de- 


. 
N 
AE. 


ſunt, a propinquis Heredibus 


extiterit hujus rei negotium 
perſequutum ; ipſes Nailirer 
prevaricatrix Mulier trada- 
tur in poteſtatem, ut eodem 
2 quo 2 | pro 
ebuerat, de ona ejus 
— Mortis l Ca 
tentiam ferant. J Si quacun- 
que Mulier — intenderit in- 
ter ſe & Virum ſuum divor- 
tium fieri, vel ad alterius vi- 


ri conjugium tranſire conſen- 
ſerit, in ejuſdem legitimi Vi- 


ri ſui cum omnibus rebus 


ſuis poteſtatem redacta, ed- 
dem que ſuperiùs Maritum 
pans conſtringit. — ſceleratæ 
mulieris damnetur temeritas. 
[ Lindenbrog. p. 74-] 


iſtent with what is 


appointed here, the replacing her under the power of her- deſerted 
Husband, and would be taking her out of his Hands again. 


ATHALARIC, the Goth, K. of ITALy, 


Forbad (q) the having two Wives at the fame 
time, upon penalty of the Forfeiture of all the 
Man's Goods. 1 


Had ſeveral proviſions upon this matter. Rotharit, 
their King, (r) made it Death, both to the Man 


and Woman, if either a Slave, or a Freeman took | 


The LomBAarD Laws 


another Man's Wife, and married her. 


 Gr1MoALDUSs, about thi 
ed two Conſtitutions againſt Poly my; which ſeem 7 


intended only, in caſe the ſecond Woman were not 
another Man's Wife at the time, but a Maiden or 


Widow. (s) © If any perſon, 
“ing his lawful Wife, without juſt pretence of 


poſtponing or neglect- 


| Circa A. D. 
530. 


(J) Athal. Conſt. 40. F. 6. 
Uno tem duabus nemo 


one plectendum. 
Tom. 3. p. 109. 


(r) LL. TLongob. L. I. Tit. 
32. c. 1. Si liber aut Servus 
Uxorem alterius tulerit, eam- 
que fibi in Conjugio ſocia- 
verit, ambo occidantur: fic: 
tamen {i ambo conſenſerint: 
[Lindenb. p. 579. 


0 1514.1. II. Tit. 13. 0. f, 
2. Si quis = — 

ue culpũ legitima poſtpoſue- 
> , & Bam in domum ſuper 
eam duxerit, c Solidis 
5oo, medium Regi, & medi- 


um Parentibus mulicris quam 


poſtpolherit: Mandium ver 


e Crime 


* 
a - ** 2 
4 TIP 


| 

Wl. 
| 

| 

| 

i 


| fiat ta 


mulieris cjufflem, quarn it 
ſuerit, amittat. Et Tn - 
it ad maritum ſuum re- 


* 


verti, revertatur ad Paren- 


tes ſuos, cum rebus ſuis & 
Mundio. | 

J Si Mulirr aut Paella no- 
tum habuerit, quemcunque 
Hominem Uxorem habere, 
& ſuper ipſam introierit, & 


tulerit Maritum non ſuum, 


ſancimus, ut omnes res ſuas 
perdat ipſa Mulier, que fe 
ſcientc alterius Marito volun- 
tariè conſentit: & medium 
de rebus ſuis accipiat Cur- 
tis Regia, & Medium Pa- 
rentes mulieris prioris. Et 
illa vitium ſuum ſibi reputet, 
quæ ſuper aliam Uxorem in- 


trare præſumpſerit, & nihil 


ei componat, nec Faida re- 


quiratur. ¶ Lindenbrog. p. 


600, 601. Herold. p. 206, 
207. J 


of POLYGAMY: Tar E 


e Crime in her, ſhould marry and bring home a4 
« nother, he ſhall pay 5 O0 Shillings, one half to 


hy =: King, the reſt to the Parents [or Friends ] 


« of the Wife whom he has thus injured : And 
« the ſaid firſt Wife ſhall be no longer under his 
« Patronage; but if ſhe will not Five with her 
« Husband, ſhe may return, with all her Effects, to 
« her Parents, and remain under their care. C The 
next puniſhes the Woman, whom he had unlawful- 
ly Married, if ar that time ſhe knew he had a Wife 
already. In this Caſe, «She was to forfeit all her 
ce Money and Goods; half to the Crown, and half 
ce to her Parents of the firſt Wife: nor could the 
ce recover any thing of the Man, by way of Dow- 


er or Damages, (if I rightly underſtand the Nihil ei componat in the 


Law,) * becauſe She was as Criminal as He; nor, for the ſame rea- 


ſon, ſhall any Capital Fewd commence hereupon, on the part of her 
Relations, againſt the Polygamiſt that took her, or the former Wife 
and her Friends that proſecuted. What this Capital Fraud was, ſee our 
Gloſſary, v. Faida: but the Phraſe, Faidam requirere, (which Du Freſne 
takes notice of from the Lombard Laws, but does not explain, ) may 
polio ſignify here, the requiring of any Compoſition, or pecuniary Sa- 
tisfattion of thoſe who were ſuppoſed to have done a great Injury, 
to purchaſe peace of the injured Family, and put an end to the Fraud. 


(t) Bid. c. 3. Si Servus 
cujuſcunque, habens legiti- 
mam Uxorem, aliam Ancil- 
lam ſuper eam duxerit, com- 
ponat Dominus Servi ſicut E- 
dictum de Adulterio conti- 
net, ei cujus Ancillam poſtea 
tulit. Ancilla vero ipſa, pro 
illicitd ee 67 "rn acci- 

em Diſciplinam à Do- 
mino ſuo, in preſentia Do- 
mini Servi, ut alia Ancilla 
hoc facere non præſumat. 
U Lindenbrog. p. 601. Herold. 


p. 238. ] 


« Man's. I am at a loſs for the Edict he refers to 


LUITPRAND allo made proviſion in the Caſe 
of Servants: (t) © that if a Servant, having a 
ce lawfull Wife, preſumed to take another beſide her, 
«who was a Servant likewiſe; His Maſter ſhould 
compound it with that ſecond Woman's Maſter, 
« by paying him what a former Edict againſt A- 
« dultery had determined: And the Woman her 
« ſelf ſhould receive exemplary Correction for it 
« from her own Maſter, in the preſence of the 

_ if it be 


not that of Rotharis, (cited before, Chap. Stuprum. $. Servants,) de 
Fornicatione Ancillarum; which ſets the Compoſition for debauch- 
ing a Foreign, or Barbarian Slave, at 20s, a Roman at 12s; the 
promiſcuous uſe of the Terms Adultery and Fornicatiov, being com- 
mon in the Language of thoſe times; and even that particular Law 
of Rotharis now mentioned, is certainly the fame which Luitprand, in 
another about Nuns, has called anterius Edittum de gentili Ancill a 


dulteratd. See it quoted, $. Nuns, p. 5 2. 


1 1 Nun & 5. N . CHARLES the Grear, as K. of Lombardy, ad- 
propria Uxore derelict, ; a 

55 ded to their Laws this following. () „ That 
rentiam; & 6 contumax fu- *© whoſoever ſhould leave his Wife, and marry a- 


c hother, 


» 2c 


CH AP: VI; 1 Of POLY VGA MY. 


« nother, mould do publick penance. If he were eit comprebinditur 4 Co- 


« contumacious, and refuſed, he ſhbuld be ſeized in Gagel miranr, dase 
« by the Chief Magiſtrare or Governour, laid in page. Flaming. 
« Trans, and detained Priſoner, till his Majeſty were P. ben. 


« 


was puniſhed at the King's pleaſure. 


Taz ſame Law, and in the ſame Words, we find adopted by 

perour ir the Pious, in his Capitular, (»). Bs, Tom. 1. col. 

the Emperour Lewis the Pious, in his Capitular, . Fog 3-3. 
( A. D. 829.) Cap. HI. (w) for the FRANKS, p. 253- (c. 14.) 


ee made acquainted with the Fact. And then, we may ſuppoſe, he 


a his Father had before cltabliſhed it for the Government of the 


Amongſt, the ENGLISH SAXONS, 


This Crime was left undef the Cognizance of the Church: we meet 
with nothing about it in the Laws of their Princes, bur this of Canutus 


the Dane, which amounts to no more than a Prohibition, without any 
temporal penalty annexed. S e 


— of x d er d an hofdat ys ts as 8 > 8 N ah 
Cav. VII. De Conjugiis prohibits, — Chriſtianus ) . N be 


© (x)—neque aliquam meretricem unquam ſecte- ro:. 


: 


tur: neque plures und Uxore habeat, & ea (it legitime nupta Uxor; 
« {ed ea fit illius ſola, quamdiu ipſa vixerit; ſi quis Dei Leges jults- | 


«curare, & ab inferni incendio animam fuam prohibete velit. 


AND little (if we may call it any thing) more is to be found: in 


The, WII En {GS 2 mk 


# N X . 4 T5 . ; | Ps 5 3 | | - 
OF Heer DHA: but it ſerves, however, to ſhew the concurrence 


(3) Ir any man turns off his Wife unlawful- GT Hil Dbe.SiquisV= 
«| 5 TT. 12727 j Toorem repudiaverit fine lege, 
«ly, to make way for another, (lays chat Prince,) de Aiam duxerit, debet judi- 
(e W. kr | n þ „ „I cio [ jure, MS. Mert. J Mu- 
© the Woman ought, to return to her Houſe, and ber iterim venire ad demum 
. abide there till the Ninth day; [ which I ſuppoſe mana * A 


num diem; & illa die fi di- 


was to give him time for ſecond Thoughts; ] * and ga ler u queiltiue | 


ſunt primò debent de domo 


* 24 | WE 14 x Se "7 fs 7 ; | SR | * 
„ik upon chat day he again diſmiſs her, firſt, ex: a rie Vi 5ju 


Conc: T. 1. p. 410. 
Doug 70%", 
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7 bf ADULTERY. 


an C H J A | P. ; s I 3 


& Ab Av. 


AA methiod leads us next to conſider the Crime of Adultery ; 
which all Nations, (whether Heathen, Jewiſh, Chriſtian, or. - 


Mahometan, ) within the reach of Hiſtory, have ever puniſhed as a 
very great one: as acknowledged to be a wickedneſs by the Light of 


” 


Nature, and by the Laws of God; as the moſt ſenſible Injury that. 
can be done to private Property, a Scandal to 88 manners, and a 

o general throughout 
all the rational World, may very well make us aſhamed, when we 


flaming Inconvenience to the public. A voice 


perceive the Indolence or Defect of ſecular Laws in many places at 
preſent with regard to this; and the Negligence, or vitious Tenderneſs 
of che Executive power, where there are Laws (Civil, or Eccleſiaſtical,) 
for the puniſhing of ſuch a Crime. Sole vale 

IT was the great Juſtinians charge to Tribonian, Quæſtor of his 


(a) Novel. 17. c. 5. Ohne 


f.. ,I. 


Lev eit Stege mrs © that by the ſuffering of a few ill people the reſt 
Rn Sax, . © Of the World might enjoy a due ſecurity. Which 


0Ai99v pert TE; HANES. Gr 


mois, we find adopted as a Law in the Greek Baan 


alſo; L. 6. Tit. 3. I. 26. The like orders he gave to the Preſident 
of Piſidia, Nov. 2.4. c. 2; to the Prætor of Lycaonia, Nov. 25. c. 
2. F. 2. and to the Proconſul of Cappadocia; Nov. 3 O. c. 11. And 
ſo much in earneſt was the Emp. Leo Armenius on ſuch an occaſion, 
(5) Vid. Conftit. Impp. Grac, that he turned (b) a Præfect of Conſtantinople out 
9 r place, for not executing the Laws upon a 
IL p. 279. certain Nobleman delated of Adultery. 

Gn £ „ ther Avarice;) * that more regard (e) is had to 
verb, ſigni. 4. [Oper, Tom. cc Money than good Morals ; and Thieves are hang- 


. col. 195.] 145 Tye + | . , 
(4) Wade de arb. quali. ed, while Adulterers are puniſhed only by Fines 


Ar cAT complains, with reaſon, of our modern Lenity, (or ra- 


L. 2. Cal. 41g. n. 87. e or Commutations. Menochins d) declares him- 


ſelf for che greateſt Severity in this caſe. And Clarus deeply laments, 
that it goes now too often unpuniſhed. ” They (lays He) | that 
0 Uliverd quorum Uxos. le) ſuffer by the Lewdneſle of their Wives, dare 
wi Is wrong _— offer at a public Accuſation, leſt thereby 
dent, ne in perpetoam la- ( (thro', the humour of a baſe prevailing cuſtom 


zam (inn volente pravtcon- „ „ 1 my ES 
ſuerudine) Wee, Gs. „ in the World) themſelves ſhould be for ever 


entenck. Sed Privcipenkas ( branded with Diſgrace. Therefore (as he adds) 


Jus temporis, qui hoc graviſ. cc Aura „„ | . 7 | 
gibus non coercent, illaſque . times, 


Wenn nön fa A 
Senn nn 7 


_ — 


me; peccent, [ Ola 
E. $. Adult. n. 


eli 
- 


hr 


Bur vithout aon Biker, let us proceed to the Laws and 
Cuſtoms of Antiquity upon this Head. And here, to avoid confuſion 
. 1 9 A > + 1 upon 


Palace, © to puniſh (a) Murders, Adulteries, &c. 
A bene, Ke. e prrs © according to the Laws, with ſo much vehemence, 


» © times, who do not provide the ſewereſt Laws a- 
m. Fo ſo grieyous a crime, and - cauſe them to 
e duly executed, are guilty of a heinous Sin. 


EA 


Rik 
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U H A p. VII. | 15 Of ADVuL? » — * þ | * 
upon ſuch a copious ſubject, 1 ſhall divide the Chöst 


ter into Sections; . ee 
and lay together diſtinctiy, what concerns Diworre for Adultery; with 
che. conſequences of it; what relates to the killing, maim g. Sec. ol 
Adulterers taken in che fact, or without public proceſs; tt Judicial 
Proſecution & puniſhment of the crime the marrying of an Adultereſs 
convict; the ſu ſpicion of Adultery; the ſolliciting, or attempting it; the 
Acceſſories to it; Lenocinium Mariti, or the Husband's connivance at it for 
gain, or other conſiderations; and laſtly, the Concubinage of married Men: 
SECT. I. Divorce for Adultery, with the Forfeitures and Conſe- 
quences thereupon, 
THE original of Divorce, upon any account, ſeems to have beeti 
earlier than Te Law of Moſes, (as Bp. Patrick (f) ob- G Paiick in Deut. 24. 1. 
ſerves;) becauſe it is mentioned in the Books of Leviticus and Num- 
bers, not ſtatedly, but in tranſitu, as a thing well known, before the Book 
of Denteronomy was written, where the only formal Law about it is laid 
down. So that in all likelihood, it was generally in uſe amongſt the Na- 
tions then 5 and upon no account more probably than this, which is 
one of the higheſt provocations a Husband can be ſuppoſed to meet 
with from his Wife. We need not wonder, therefore, if all Nations 
(whether acquainted with the Jews, or not,) have practiſed it in the 
caſe of Adultery: nor are they to be blamed for it; ſince our Saviour 
himſelf expreſſſy allows it in that caſe, tho in no other. But accord- 
ing to our method, we muſt firſt take notice of it amongſtt 
Wir n them, the puniſhment of Adultery, (as we ſhall ſee more large. 
ly in the proper Section for it;) was Death: but where that did nor 
take place, nor che Trial by the bitter waters of Jealouſy, (as in many 
Circumſtances they did not, by their Reſtrictions and Interpretations of 
the Law,) the Husband might divorce his Wife; either upon proof of the 
crime, or ſtrong and wellgrounded ſuſpicion, or evidence of any great Immo- 
defly in her conduct. What concerns the two latter clauſes will fall in our 
way hereafter, (5. 5.) but at preſent, theſe caſes following may be enough 


Ir the Woman (g) corrupted during her Eſpouſals'' () $94; bre. Hebr, L. 


| 4 N 3.8 1 pf 3% 
only, were of full Age, (i. e. 12 Years and 6 Months,) (i) i e. 16. P. 41. 


at the time of ſuch Lewdneſſe: If married and (h) committing Adultery 
with one, whoſe company her Husband had not premoniſbed het to avoid: 
If he himſelf rook her in the fact (H, without other witneſſes; or was in- 
formed of her guilt (h) by a Neighbour whom he thought fit to credit: 
In all theſe 2 ſhe might be divorced; but without Toſs of Douer. 
IF the confeſſed the (i) fact, tho not proved other- G hide. 16. p. .. 
wile: If one politive witneſs () were produced to the © #4 . % 
fact, (whether ſhe confeſſed it, or no j) tho' a Woman, a Slave, or any 
other not uſually reckon d a competent Witneſs: And where he could 
giv e legal proofs to put her to Death, and yet would not pr zed ſo 
ar, but c ole to bring his Aftion againſt her (I) pre- 3 2 2 
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WD: of ADULTERY: WA 
$.1. Bu BUr if the Husband himſt if were | guilty of Lewdneſſe, he could 
(m) Ibid. c. 1. p. 320. not (n) L vorce her for Hers. Nor would the 
(s) 1674, c. 16. p. 11 Court compell him, (u) againſt his will, to divorce | 
424. cum Addendis, p. 623. her, unleſs there were at leaſt t4v0 witneſſes to te- 
ſtify her Crime; or other lawful proofs, and grounds of vehement 
ſuſpicion, ſhort of what would do to convict her Capitally; and in 
this caſe, if he did not put her away, he was ſcourged, till they made 
him promiſe that he would. Thus much at preſent for the Jews 
Our next ſtep mult be to 2 
ATHENS. 
And there we find, that if the Husband, raking his Wife in Adulte- 
(o) pred A Des vdr f. ry, Would not be ſo ſevere with her as the Laws per- 
wh 3 run, mitted him to be, (o) he was however obliged to 
W dell 5. 3) J retain her no longer as his Wife. If he did, he was 
7) Repub. Gracorum. In infamous: i. e. as Ubbo Emmins deſcribes rd, ampay 
Append. de Rep. Attica p. | | a, | 
116, 117. (Edit. Ei. 2%, (y) © He was excluded from all Honours and pub- 
« lic Adminiſtrations ; could ſue for nothing; was branded with dif 
ce grace; could be no Evidence; was . e as to all common 
« Rights of Citizens; and lived as an Exile even at home. 
Let us now look amongſt 5 
2 The Ancient RO M ANS. £ 
Mk ee They had a Law of Romulus (q), which allowed them 
Romulo. p. 31, 32- to Put away an Adulterous Wife; and in this caſe, 
all her Portion was forfeited to the Husband, before the Julian Law, 
O Cedebut & fort jam o- Which (as Cupacius (r) thinks) cur off but part of it. 
lim (been Net] non ure. That the whole was forfeitable before, is clear e- 


quam, media ætate; i. e. | 2 

pf leger laram . C nough from the Story of C Titinius, (s) who mar» 
Obſery. L. 21. c.37- © rying a Wife, whom when he married her he knew 
Tone mew lewdly given, divorced her afterwards fot A- 
dulcery, and ſued to retain her whole Portion to himſelf : but Marius, 
his Judge, when he could not prevail with him to drop his Suit, (ſince 

the Marriage was fraudulent, and the Action tortious; the whole be- 
ing a Trick and He knowing her Character before;) condemned the 
Woman in a trifling Fine, but gave her back her Fortune, and balk'd 
Titmius of his Expectation. b 5 
A Woman divorced for Adultery had this farther Mortification, that 
00 Fuvenal; Sat. 2. v. 76; ſhe Was not allowed (r) to wear the Dreſs of modeſt 
Marral. l. 2. Epig-39- Women: but forced to put on the Toga by way of 
Difgrace; this being the common habit of Strumpets. 4 
| IT . Cin . Tar: 
We d. That the Husband might (if he pleaſed) divorce his Wife for Adultery, 
10 was always the Law and Practice of the Romans, as I have ſhewn you al- 
ready. And that he may do ſo ſtill, by their Civil Law, appears from that 
% Cov. L. 5. Tit. 17, De of Theodbſius and Valentinian. (u) — Nec licebit ei ſ viro 


n ſc.] fine cauſis apertius deſignatis propriam repudiare ju- 


Vir quae. | 
galem; nec ullo modo expellat, nifi Adulteram, 8&c : tunc enim neceſſarid 
ei diſcedendi permitimus facultatem, & Cauſas Diſſidii Legibus comprobare: 
Which ſtands recited and confirmed by Tuſtinian, AUTH, Coll. 4. Tit. 
1. De Nuptiis. Nov. 2 2. c. 11. Bur 


* 


- 


, 


Bur the Julian Law De Adulteriis, made by Auguſtu (Ceſar, not only al- 8. I. Divoree. 
lowed, bur obliged him to divorce her; at leaſt, if ſhe were talen in the Att. 
If he did not, be was puniſhable as for Adultery its ſelf. (w) Lege Julia 

de Adulteriis in eum Maritum pœna ſtatuta eſt, (») f.4d Log. Fol, de 4- 


| 25 | dult. (L. 48. Tit. F.) l. 2. « 
qui in Adulterio deprehenſam retinuerit. (L. 48, A. 5.) l. 2, ex 


Lege. F. 2. Lenocinit, _ 

IN DE EPO this point was ſo much inſiſted on in thoſe times, that, 
whether ſhe were taken in the Act or no, the Husband could not regular- 
ly proſecute either Her or the Adulterer for the Crime, ſo long as ſhe con- 
tinued undivorced: ¶ . Ad Leg. Jul. de Adult. I. 1 1. Miles. f. 10. volenti: 
tho any body elſe might, Jure extranei, proſecute the Adulterer. [f cod. : 
Tit. I. 39. vim paſſam. F. 1. Nupta.] That nicety, however is ſet aſide by 
Novel. 117. c. 8. which defers the Divorce till the Accuſation be pro- 
ved. But the Caſe of the Husband's having taken her in the Act, and 


being obliged to Divorce her thereupon, does not ſeem concerned, or 


to have been at all conſidered, in that Repeal. And for oughr that ap- 


pears, he may be ſtill chargeable with Lenocinium (by the Civil Law,) 
if in ſuch a Caſe he do not preſently Divorce ger. 
TE Conſequence of this Divorce is the Loſs of her Dower; i. e. 
the Portion which her Friends gave, or ſettled upon her at Marriage, 
is forfeited to the Husband, ſhe has no farther right in it. Till Theo- 
dofius's time (who made that J. 8. Cop. De Repudiis, whereby the whole 
Dower is ſo diſpoſed on the occaſions,) Briſſonins ,) Br hn, ad Legem u- 
will have it, (x) ſhe forfeited only à part; tho ſeve- lam de Lat e 
ral paſſages in the Digeſts, extracted from Lawyers who wrote long e- 
nough before that Emperour, ſeem to the contrary. He ſtre * 
his Aſſertion by Ulpian's Inſtitutes; [ex corpore Ulpiani. Tit. 6. de Do- 
tibus. F. 12.] * Morum nomine, graviorum quidem, (ſuch as Adulte- 
ry,) ſexta retinentur. And he paſſes this Reflexion (which perhaps may 
be right enough,) upon Tyibonian, who by Juſtinians order ſorted and 
compiled the Digeſts ; © that thoſe Determinations of Emperours and 
ce Lawyers before Theodoſius, which give the Husband the entire Ad- 
ce vantage of the Dower, where a Marriage is diſſolved for the Wo- 
man's fault; (as particularly, F. ſoluto Matrimonio. I. 3 8. . De Adult. 


J. Miles. §. Socer. & Cop. De Jure Dotium. I. 24.) he. dares be 


ce bold to ſay, were violated and altered by that Compiler, ſo as to 
cc make them agree with later Conſtitutions then prevailing. 
Cujacius is of the ſame opinion, as to a part only of the Dower. «© Ob 
ce Adulterium, (ſays )) He) non amittebat Dotem to- 0) cia, in L 11. Def. 
ce tam; ſed partem tantùm, id eſt ſextam. od & PH 2 oe 
; 7 1 fe Qu & Matrimonio. 
ce indicat J. 47. F. Soluto matrimonio. Cum Mulier lenocinio Mariti adulte- 
rata eff, Maritus nibil ex dote retinet : ergo alias retinet ex dote, non 
e Dotem, propter Adulterium. Er ideò J. Miles. $. Socer. ff. De Adult. 
« Socerum, qui accepit Dotem Nuru deprehensa, retinere vel petere 
ce lucrum ex dote: non dicit Dotem, ſed ex Dot. 
I believe the Truth to be thus. Thar by the ancient Cuſtom of Rome, 
before the Julian Law was made, the Dower was entirely forfeired upon 
Divorce for Adultery; as I obſerved above from Yakr. Maximus, and 
Cujacius allows it might be ſo. The Julian Law, inflicting Puniſhment 


beſide 


5 
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r men. beſide, gave only half of it to the Husband; dimidiam dotis partem, 
ee) eher Obänse, Tays Cujaciiis (æ), if the were convidt by public pro- 
r ſecution: but if taken in the fact, and divorced 


without any proſecution, cc Non ut hodie tota Dos cedit lucro Mariti, 
ce ſed pro parte tantùm retentio, puta Sextarum z a fexth part only, 
And this, perhaps, to diſcountenance the Husband, for not bringing 
her to the public puniſhment which her crime deſerved. N 

(a) Cop. E. 5. Tir. 17.De BUT Theodofius, put it upon the ancient foot, and 
l e ä gave him the whole Dower (a); together with the Dona- 
| tio antenuptialis ; [the Preſent he had made her, or _= he had ſettled up- 
on her before Marriage, in conſideration of that, or of her Fortune.] To 
this Conſtitution Cujacius refers, when he ſays, qudd hodie tota Dos cedit lu- 
cro mariti. And it ſtands confirmed by Juſtinian: Si hujuſmodi Accuſatio 
(% Aura. Coll. 8. Tir. 18. (Y) werax eſſe oftenditur ; tunc Repudio miſſo, habere Vi- 


Ur liceat Matri &c. Nov. ; A , 
117. @ Bb 6. rum, ſuper Antenuptias Donationem, etiam Dotem. The 


Husband, if he has Children by her, is only Uſufruttuary, and to reſerve 

the property to them; but if there be no Children, he is then Proprietor ; 

and ſhall alſo have ſo much more of his Wife's other Subſtance or Eſtate, 
as amounts to a third part of the Dower already forfeited. | 

Bur if he ſecretly encouraged her Crime, he has no advantage from the 

| Dower at all. F. Soluto Matrimonio (L. 2.4. Tit. 3.) I. 47. Cum Mulier. Nor 

( Alciar. in 1. 2. alis if he had been guilty of the like Himſelf : fo Alciat (c); 


Matrimonio. n. 7, [Oper. T. % . 1 5 | 
5. col. 254, Lofer. . cc ganè ob Adulterium non amittit Mulier Dotem 
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fers to F. Soluto Matrimonio. I. 3 9. Viro. So allo Greg. Tholoſanus, in 

Syntag. Jur. L. 9. c. 23. F. 15. by NET 
| Divorce of te NOR has the Man only this Priviledge of divorcing ; the Woman may 
ys owe fr do the lame by her Husband, if Hebe guilty : and this by the Conſtitution 
0% Cop. L. 5. Tir. 17. De of Theodoſius, ſo often already mentioned. (d) Si qua 


Repudiis. 1. 8. Conſenſus. . 2. . ; ee 
. igitur Maritum ſuum Adulterum &c. probaverit, tunc 
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comprobare. If his Lewdneſſe be with a married Woman, (which is the only 
notion of Adultery in the Civil Law, ) this Conſtitution gives the Wife a 
liberty of divorcing him for it; and it is alſo confirmed by Fuſtinian, Nov. 
2 2. C. 15. But if it be wich an unmarried Woman, (which the Romans 
called no more than Stuprum, tho the Stuprator were a married Man,) 
b. ee n Coll. 8. Tie. 38. Fuſtinian has given the injured Wife the fame Re- 
t liceat Matri &c. Nov. 117. ha” : : A | 
Py, 7 von; medy. (e) Si quis in ed domo, in qud cum ſua Con- 
juge commanet, contemnens eam, cum alia inveniatur in ed domo manens ; 
aut in eddem Civitate degens, in alid domo cum alid muliere, frequenter 
manere convincitur 3 & ſemel & ſecundd culpatus, aut per ſuos, aut per 
mulieris Parentes, aut per alias aliquas fide dignas perſonas, hujuſmodi lu- 
æurid non abſtinuerit ; licere mulieri pro hac causd ſolvere Matrimonium. &c. 
THE Husband being divorced for Adultery (f), the Wife may. re- 
0 Novel. 22. e. 15.5. 1. tain her Dower and antenuptial Donation entire. 
(s) Nevel. 117. c. 9. f. 5. But if it be for Stuprum, or Lewdneſſe with a ſingle 


Woman, (g) the ſhall have not only thoſe, but our of his other goods 


c quoties Lenocinium, aut par culpa Marito objici poteſt. For which he re- 


Repudii auxilio uti neceſſarid permittimus libertatem, & Cauſas diſſidii Legibus 


2 N 
: . 


CAU. VII. of Ab v 10 Nr. 
d effects the. third part of che value of rhe ſaid antenuptia Doha» 5 
ere which third part, and the r its ſelf, ſhe is to have the © 
uſe of, [reſerving the Property to her Children (if any) by chat Mar- 
riage; if there be no Chi the Property is immediately in Her. 
It may ſeem. odd, that ſhe ſhould have more advantage in divorcing for 
2 1 crime. en. 8 tuprum,) chan for a greater, > ole: Adultery. 


1 TH — q 
In the EAS T E RN. Empire, He (8), eee 


1. 
4 mn 


The Husband 0 might divorce his Wife, but it | os 25 2 3 


muſt be by legal Procels; and upon. Conviction, - 31 
not only Divorce but other legal Puniſhment was. to follow. | bur 
of this Law is according ro Juſtinians Nov. 117. c. 8. + 
Tu Wife (i) alſo might divorce her Bag i wy AY 
* keeping a Miſs either at home or abroad. 1220 .. L. 4. Tit, 13. p. 26 
in Nov. 117. c. 9. $. 1. % | Jp cnn 


- Amongſt the W1s1 GO THE Sp) s Ped) 
Divotce ſeems nor tb have been allowed, even in the caſe of Adalery: 


4 18 


but the injured Husband is referred to the Laws, (%) ir lagen. L. III. 


to puniſh his Wife. (K) For tho it is faid indeed, — on — "1 pork 


« that no Man ſhall at any time, except for manj- munen auen Uxorem 


ſuam aliquando relinquat ; & 

« feſt Cauſe of Fornication, forſake his Wife, nor nequeper Teftem,.nequeper 
Scripturam, five {ub quoeun- 

« by any art whatſoever pron to divorce her; que Argumento,. facere di- 


it follows immediately; < but if the Husband thinks pe en 5 1 


cc the Adultereſs A rves Cenſure, another Law has HARE ele at: 


ce provided, that having publickly proved her crime, = Legem aliam, <jus publics 


ſcelere c dato, à Judics 
_< the Judge may deliver her into his power, to bi fackend! de d quod vo- 


c * puniſh her as he pleaſes. But Quere. | rr mw. 
Ir Was allowed however in Iraly: for there we meet wich? an Edict of 
"THEODERIC, the Goth, 


Giving + the e reſpectiveh both to Husband and Wife: bur | 


legal Conviction muſt precede. (1) The Husband © (I) Theod. Edict, c. 


convicting his Wife, might divorce her, and keep — Merit his cr ini 


her Dower, and recover the Eſpouſal Donations, Uxerem; f Adulteram &c. 
in Judicio potuerit adprobare: 


reſerving the property to their Children. The Wife aulbus lets, Marius & 
n her Husband, had the ſame of Fi: deer ye <0 
ivorcing, with recovery of her Dower, and re- 9 5 5 9 8 
an the Donations; of which laſt only. ſhe was Sein en jubewusſerrare 
communibus. Farĩ etiam mo- 


to reſerve the property in the Children. But to d, fl mulier Maarten lupe 


what purpoſe this liberty of divorcing was, (which, 4 — 
by the by, is but in affirmance of Maag Huss Con- feghibte, lucio hibeat he 
ſtitution in the Civil Law,) is hard to fay.;. for n 

. Theoderic himſelf, in this ſame Edict, (8. 38. I makes — boy; horde: * 


4. 


the puniſhment of Adultery, upon legal Conviction, — e 
Death; as we ſhall ſee hereafter: And it was the, © r 


lame, (for any thing I find,) f in *. P 


| he 4 * 4 : 
J * E 


$4: Diver: THAN Divorce in caſe of Adultery was allowed amongſt the Lo - 


| BARDS,apPears from a Law of Grimoaldus, (L. II. Ir. 5 5.c. 12.) whereby 
be knut. b. 6g. the Husband accuſing: his Wife of that Crime (n), 
was obliged to ſwear, quod nom aſto animo, nec dolosd ei crimen injecit, 
ut eam debeat dimittere; that he did not do it craftily or falſely, for the 
0 n p. 6. | fake of Divorcing her. And from another of Lo- 
tharius. (u) (L. II. Tit. 13. c. 6.) And yet the Lombard Laws alſo pu- 
niſhed the Crime with Death. oe e - l e, 
Aon sr the BURGUNDIANS it was allowed; but by pub- 
lic Proceſs, and Sentence of the Court, Tir. 3 4. §. 3. (5) Si quis 
() Lindenbrog. P 281. Dir Uxorem ſuam — poturrit— adprobare— Adulteram, 
&c. dimittendi eam habeat liberam poteſtatem; & Fudex in eam, ſicut 
debet in criminoſam, proferat ex Lege ſententiam. a e 
AND that it was ſo amongſt the BAVARIANS, may be inferred 
(2) Lindenbrog. p. 46. from Tit. 7. c. 14. of their Laws: (p) Si quis liber 
liberam Uxorem ſuam (ine aliquo vitio, per invidiam, dimiſerit , 8c. 
And indeed, that it was ſo in general amofigſt all the Northern Na- 
tions, there is no reaſon to doubt; tho' their Laws, which remain 
to us, ſhould perhaps not mention it. FN 
THE Capitular of Charles the Great, and his Son Lewts, expreſſly 
(% Baluzins Tom. L cal, allows It both to the Husband and Wife reſpective- 
1107. ly () in FRANCE, and fo far as the Authority 
of thoſe Emperours extended. Capitular. L. VII. c. 3 8 2. | 
TRE ENGLISH SAXONS had it alſo: but the proceſs was 
only Eccleſiaſtical. INES 


By the WzLsH Laws of H6EL DHA, 


85 7) alt, Dbe. $. 18- Divorce was allowed for Adultery, either in the 
.... ͤ or Wife, Bur from. the latter ſo frilt 8 
_ | | | py r 1 . Modeſty Was expected 5 that any thing contrary to 
1 mnia Jura ſua F: 3 1 | 3 
1 Een * — pro fol of that, tho' ſhort of Adultery, was ground ſufficient 
Wl | > um pro f. 411. F. for Divorce; (r) any impudent Action from h 
Conc. Tom 1. p. 411. r Divorce; (r) any impudent Ion from her 
(s) Tria ſunt quæ jure non eve | „ 
polline muten wiel. non (even a Kiſs,) would juſtify it. And being thus 
ful culps fit dimiſſa, uf. divorced, ſhe forfeited all her Rights accruing, from 
m4 nocte Nuptiarum, pro the Marriage ; except three, (s) which could not be 
ſuà Virginitate. Et Hargy- 


frav, i. Animalia a Parentibus taken from her; viz. Her Husband's preſent to her 
data. Et ſuum Mynnebwerth, 


i Mum Remeliuta, cum vie Upon the firſt Enjoyment; the Animals (of what- 
Lame er 1 Seid, M. ever Kind) which her Parents had 5 her; and 
byes: AL ap. b, 0 Oy the Forfeitures due from her Husband if he. had 
5 ener Jain with any other Woman, which were ſettled at 
"en — for each Offence. | —_ 
 Trar the Woman might alſo leave her Hushand, or be Divorced 

from him, if He were 2 80 of Adultery, but not till his fourth Of- 
2 * —— I fence of this. kind ; appears from this other Section 
Maid Ade emcdium pro of thoſe Laws. © The Wife (e) may thrice, recover 
alam cognorerit: 6 amplids © the legal Forfeiture of her Husband for lying with 
bee [ elm, Quartd, ler © any other Woman: but not if ſhe ſuffers this af- 

| * 


— 4 
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Caxp; VII. df Abr r EAT. 75 
Cnap. VII. 8 L _—_ „„ 
4 > | ” i NY a TR 8 


44 3 


3 E mann 
« ter the third time. For as Speſms s Copy has it, de Mer ke . 1 ap 
« upon the fourth Offence, the may go off free Gris 


0 ,ubi ſuprà. F. 24. | 


4 5 | "5% © I -. , Cone, T. 1. p. 410. 
from him, with all her Rights or Goods. 


1 1 1 *% wa * \ 


$2 By MAHOMET's Alen 
The Wife taken in Adultery may be divorced, and turned out of che 
Houſe immediately. (u) ce Cauſe them not to depart 0 Alwan. e. or. fub. initio. 
« their Houſes, neither expell them before the time appointed, if they 
« be not taken in Adultery. I don't underſtand what this Time appoint- 
« d is, nor why it is appointed. But upon ſuch a Divorce, the Wo- 
man looſes her Dower, and the Husband may re- ſeize whatever pre- 
ſents he had made her. (w) * Take not violently (0 was. c. 4. fub initio. 
« away what you have given them, unleſs they be ſurprized in mani- 


* 
» o 


te feſt Adultery. 1 e a EM nab 

SECT. II. Of Killing, Maiming, corporal Abuſes, 8c. upon 
taking in the Act; or upon other proof, without public Process. 
To authoriſe Men in purſuing their own Paſhons, and taking their 
own Revenges, is utterly gall the Spirit of the Chriſtian Religion: 
and yer there ate ſome Laws of Chriſtian Princes that have done 
fo, in this, and the like Caſes. We need not wonder at it in the 
Heathen World; where they conſidered chiefly the Political Conſe- 
quence of ſuch Indulgences. They aimed effectually ro ſuppreſs A- 
ic ar as the greateſt Injury to a Husband, and Scandal to a Fa- 
ily: and knowing that che injured perſons Blood would be enflamed 
to a high Degree, upon the ſight or diſcovery of ſuch a provoking 
Diſhonour; . 5 conſidered that the puniſhment was likely to be ſe- 
ſevere enou + if they let looſe his Paſſions to inflict it. Upon tlieſe 
Principles, I ſuppoſe, they went, in moſt of the Cuſtoms and Allow- 

ances which I am now to lay before you. . 


Bur I will begin with one of a more moderate ſort, which affect- 
ed the Purſe only. And that is what we find amongſt 


The ancient GREERRK S. 


Adultery was not without ſuch a puniſhment even in Homers time: for 


whoſoever was taken in the Fact, was to anſwer it to the injured Hus- 
band in a Summ of Money, which was called Maxdyeuz. To this 
fine the Poet alludes, upon occaſion of Mars's being taken with Ye- 
. by ber Husband rs... 
(%). y 143 Hpars G. iv Beads whe Ape © 
—_ "@uvraTo a1 tire de of OR, xi 4 iT 
Fiel 4a, wer Th. 4 lc, vb, OE 
te Mars (fays he) the ſwifteſt of the Gods, being thus catched wich 
* ſubriley by Vulcan under all the Diſadvantages of Slowneſs and Lame- 


7 
* 


nels, deſerves to pay the Fine. But whatever the Summ was, Vulcan 


would not ſet him at liberty, till Neptune had engaged for n 

Axp from the fame Story it appears alſs; that it was uſual to in- 
ſiſt 8 refunding all the Dower which the Woman's Father had re- 
ceived of the Husband when he Married her, if ſhe was afterwards ta- 
ken in Adultery. For we find him threargiing to detain both his Pri- 
ſoners till that were done: . Eo: 


n g e, h 1. Herd, ge dae bnd 


The Adulterer. 


J . 


Biobre del du A mare Lare Dede tedns , . 
| 1 85 * | ot 2 W cha Ks. v. 317. & ſeqq: 'F 
te As 1 have caught them by Craft, I'll keep them both faſt in the 
c Toils, till her Father pays me back all the Money I put into his 
te hands for this impudent Wench at our Eſpouſals. Tho' the Story 
is Fable and Invention, no doubt the Poet dreſſed it up with theſe 
Circumſtances, agreeably to uſages that were well known in his time 
and Country; and that's as much as we are concerned for. But we 
will now return to the more ſerious Records of Law and Hiſtory : 
and of theſe we will make our firſt Enquiry amongſt | 


The ATHENIANS 


Wir H them, their Legiſlator Draco provided for the Impunity of 
„ Ae. *Abdonlas ſome facts, as well as the Puniſhment of others (y) 2 
ocean cx dc, and particularly, (which he borrowed from the Laws 


{c. 'YyrIev, de quo verba mY ata _ a 
raredenth.] rere. . fer, Cſtabliſh'd by Hyettus, in his Principality in Beotia,) 
25 e i Th; Up Xs oy | 


10, v. eden, Ser cy x6w that an Adulterer might be ſed at diſcretion” by 
* @ npogiss lex. P4%- thoſe that took him, without danger of being cal- 
anias, in Bœoticis. L. 9. c. : ; f 
1 5 [Edit. Lia, led to account for it whatever they did to him. 
1 . . . © © 

1 That this extended, not only to beating, maiming, 


caſtration, or other the like abuſes; but to the killing him alſo, if they 


pleaſed, I make no doubt: becauſe it was the caſe of Hyettus himſelf, 


(from whom the Law was borrowed;) who had firſt lain Molurus, his 
(z) Pauſanias, ibid. own Wife's Adulterer (z), and then fled to Beotia, 
and ſettled in a little Soveraignty there. As alſo, becauſe it ſeems to 


be Draco's Law which Demoſthenes cites, in his Oration againſt Ariſſo- 


(a) got defend Crates : (a) © If a Man kill another, taken in Lewd- 


* 


. 10 Sort , neſſe with his Wife, Mother, Siſter, or Daughter, 


1 88 cc he ſhall have no need to fly for it; that is, che 
733. Laws ſhall not call him to account for ſuch a Mur- 
der. Now the reaſon why I think he cites this as Draco's, is, that 


\ 


a little before, in the ſame page, he ſays, that all the Laws he had re- 


ferred to in that Oration, in caſes of Murder, were Draco's. 


SOL ON, tho' he repealed moſt of that Prince's Laws (as too ſevere 
and ſanguinary,) excepted thoſe concerning Murder, and let them ſtand : 
as Plutarch expreſlly tells us. And fo far was he from aboliſhing this 
which I have mentioned, that one of his own confirmed it. © He 

() Marz, nds v3 a. © Permitted (lays (b) the Hiſtorian,) any perſon, that 
Em Max. Plutarch. in © took an Adulterer in the fact, to kill him. Or 


© 16 0 gs as Lyfias words it, (c) «© He might uſe him as be would. 
in Apol. pro Cade Eratelthe- BY this Law the Husband might kill him if he pleaſed, 
N p. ſays (d) Petitus: but I wonder why either He, or 
05 UL. EmmilGree Ref Ubbo Emmius (e), ſhould reſtrain this err: to 
nn the Husband; ſince the words both in Plutarch and 
1  Lyfias are general [rg Ne, and id, ns;] and the 
Law in Demoſthenes above cited runs in terms ſo general, chat including 


Gnxp. VII. of Ap UI TEK. 27 
Fornication as well as Adultery, and Adultery as well as Fornjcation, with — 

ty to the Father, the Brot her, the Son, as to the Hushand- ed an Adultereſs. 

Ix notwitchſtanding this permiſſion, the Husband thought not fit 

to kill him, he had power to fine him (F) as he would, 0 7. 00 Abtes 4 

by way of redemption of his Life: And this was 5 1. a Iv 

the way uſually taken with the richer (g) ſort. Or g . 1919) 1 

to put out his Eyes; as Meurſius (h) informs us, from di, de Leg, —.— 

che Author of the Rhetorical Problems. Or to beat . ellen. Rhevoric: 

him (i), as we learn from Hermogenes. But the Verb 1 (2). ruin Leges Artie. 
dd which Hermogenes uſes, Meurſius renders to e ubi fuprd, ex 
 ſligmatize, or ſet a mark upon (k); by a hot brand We Cai * 2 
(fuppole,) or any other way: and. fo indeed it is ws, rr ah 
generally taken. However H. Stephens, (in Theſauro gin, bar ods em- 


Hermogenis Partit. etor. 
Eræcæ Lingue,) tells us, it ſometimes ſtands for $ 6 5 2g, e e 
verberare, flagellare; or as Gaſp. Laurentius, in his p -e. 0 
Latin Verſion here, Verberibus excipere. And fo (I think) it ought to 
be tranſlated, by the ſenſe of the caſe which the Orator puts. Lex eff, 
verberibus excipere [Gw] Adulterum; aliquis verberando || interfecit 
Adulterum : Dicet, qui dat id quod prius vel antecedens, concedit etiam , 
id quod inde conſequitur. Now, it is not likely, he ſhould be killed by 
being branded, but he may by being beaten. So Syrianus, upon this 
Text of Hermogenes, for (uw uſes panta.. On d T3 aue Js N To A aTlON 
Lene Th paritay. p. 349. Edit. Aldi.] Nor do any of thoſe places, 
which Meurſius quotes farther for his Interpretation, relate more to 
 Pligmatizing, than to beating. I will give you what he has from Sopater, 
becauſe there is ſomething in it that ſhews, how bent they were to ſup- 
Port the Liberty which this Law had given them: IaTposy Ta F KIN av 
4% eu, xtra. © The Phyſician who ſhould offer to cure © the 
te bruiſes received by Adulterers in their beating, is called to acount for 
© it, and pes. The si, here, anſwer to 55 and (wr; and 
may as well ſignify the marks and bruiſes of a good drubbing, (which . 
every body knows may find work enough for a Chirurgeon,) as any 
Brand with a hot Iron. ds > TY 


 HitHER To, we have. conſidered only the Male offender, ler us Te Adulti: 


IN the firſt Pos be allo (I) might be killed, (1) *g vemnning @ vi 


K | ; r „ „ þ im. 
taken In: the fact. But if her Hus- Ransagess nai or gt iy 


(n) v0 ſell ber (if he would) into Slavery; as Meur- (0 Mo wid. h f 


Co 


| 


The Aulte- 


rer. 


MM 
Lee Libor ſus 


tus, AC 


Moribus Germ. 5. 19. 


* cure her another Husband. Hi! 
© florian,) No body there makes a Jeſt of Vice; nor will it paſs amongſt. 


© ſtom of the Age. 


the 5 
| e 


/ 


of ADULTERY. ier 

informs us; from the Author of the Problems, chap. 2 . and 3 8. 

But however; the was always lock d upon with the utmoſt contempt in 
public; as will appear farther in the next Section. h 

In ſome Parts f 77 bu 

Ancient GERMANY; 


The puniſhment 6f the Adultereſs was by the hand of her Husband; 
in concert with his Neighbours atid Relations; and ſhe was made a 
| (0) Pouciima Aae, public 7 49 This Tacitus obſerves of them! 
quorum peena przſens, & © (0) Very few Adulteries happen in that populous 
nibus en corn pre. © Nation, (ſays he;) for they have preſent puniſh- 
pinquis expeliit domo Mari- cc ment, and from the Husband too: who vids 
—_— off her Hair, and ſtript her Naked before her 
forms, non Kate, non . ce Kindred and the Neighbourhood, drives her our 
mo enim ilie ride vis; cc Of the Houſe, and Scourges her through all the 
« Town. No Pardon is to be had for = Proſti- 

tution of Chaſtiry. | And ſo great is the Infamy 

of ſuch a Woman, that] © neither Beauty, Youth, nor Riches will pro- 
For ('tis the Remark of this grave Hi- 


mo enim illic ridet Vitia; 
nec corrumpere & corrumpi 
ſeculum vocatur. Tacitus de 


ee them for an Excuſe, | as it does too much with us,] that it is the Cu- 
| Amongſt the Old RoMANs, fo” 
The Adulterer lay entirely at the Mercy of the injured Husband, at 
leaſt if he were taten in the falt. And this Licenſe extended to Beat- 
ing, Scourging, Fining, or Caſtration; if not to Killing; as we learn from 
Writers. Horace, among the reſt, takes notice of it. 
Hic ſe præcipitem tecto dedit; ille flagellis 
Ad mortem cæſus | 
—— — Dedir hic pro Corpore nummos. 
—————— —Quinetiam illud 27 
Accidit, ut cuidam Teftes, caudamque ſalacem 
Diemereret ferrum. Jure omnes. ena. 
Ad mortem cæſus, Acron interprets prope mortem; ſcourged almoſt to 
Death: and refers it to Salluſt, who was ſo uſed by Annins Milo, 
being caught in Lewdneſs with his Wife. Dedit pro Corpore Nummos, 


7— 


Hor. L. 1. Sat. 2. 


both Acron and 


« Corpore, pro ob ſcænd parte Corporis. 


(p) M. Varro—C. Salluſti- 
um, — in Adulterio deprehen- 
ſum ab Annio Milone, loris 


| bene cæſum dieit, & quum 


dediſſet pecuniam, dimiſſum. 
[ Gellii No. 


Co 18. : 
(4) Val. Max. L. 6. C. 1. 
5.13. 


Attic. L. 17. 


Porphyrion ſay, was to compound for Caſtration; 
Salluſts being ſo beaten by Mils 
is confirmed by Gelliur; (p) who adds, that he was 
not let go at laſt, without paying a Summ of Money. 
Valerius Maximus, reckoning up ſome Inſtances of 
thoſe. who had aſſumed to give themſelves Satisfa- 
Aion upon their Wives Adulterers, () fays, chat 
Sempronius Muſca ſcourged C. Gallint, taken in the 


Fact with his Wife: C. Memmius beat L. Ofavius with Bulls- pixzles, 
or ſcourged him with Cords, on a like occaſion: Carbo Accienus was 
caſtrared by Vibienut; and ſo was Pontius by P. Cernius upon the fame 


ſcore. 


upon ſuch diſhonours to their Bed 


Juvenal alſo records the 


liberty which angry Husbands * 
iet 
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at all that forbad it. The Julian provided only in ſome certain Caſes, 


Ox ſome of theſe Arbitrary Puniſhments, (moſt probably Caſtrati- 
on,) it is that Terence ſpeaks of, introducing Pythias frighring Parmeno 
with the Revenge that Chremes was going to take upon Cherea for de- 
bauching Pamphila: COU) IATX F 
Nunc minitatur porrò ſeſe id quod Mcachis ſolet: 


Quod ego nunquam vidi fieri, neque velim. m, fun. A8. 5. Sc. 


% 


. The Adiilte- 
As for the Adultereſs, there was full Law to juſtify the Husband's 


Severity towards her, (but in concert with Relations,) even in the 

| earlieſt conſtitutions of their State; by the following one of Romulus. 
XV. Adulterii (o) conviffam Vir & cognati, uti ( kala ad Leges k 
wolent, necanto. | 53 | muli &c. 0 


By this, her Husband and Friends fat in private Judgment upon 


onyſius runs thus. (4) be If che Wife had been guil- 


Cov, 6 66g 1 Plopgs Zu weT0," 
e But 


4 * 
3 
* 


„ a eee 
$. u. xillng 2 d und de, werely mites ce But in {ome caſes he coule not do chis alone; 
ke 5 . „ the he. ofthe Family: were to rake cogni- 
quitat. Rom I. 2. c. 23. Zance_ of the matter along vich him; as where 
ec ſhe had been guilty of Lewdneſſe, or had drank M ius: for both theſe 
cc Romulus ordered her to be puniſhed. Gr. & α Let it be conſider- 
ed here, in the firſt place; that C ignifies, not only Multta, but 
A allo pena, ſupplicium, in a more general ſenſe. Sciendum eft, inquit Pol- 
lux, Cnuier vocatum fuiſſe, non ſolum I eis Xp, ſed etiam F ds vd T. 
H. Steph. Theſaur. Græcæ Linguæ.] In the next place, let it be ob» 
ſerved, that the Vatican Manuſcript Copy of Diomyſiuc, (collated in 
Dr. Hudſon's Edition,) reads the laſt clauſe there, rad $wdry H 


which overthrows at once Cujaciuss Obſervation. : 
H1s Criticiſm from Gellius, who uſes the word mwl&are, not necare, 
is nothing to the purpoſe. . The expreſſion in that Author is, multa- 
() Gellius. L. 10. c. 23. fas d Judice mulieres (au); | and the words of M. Cato, 
(in his Oration De Dote) which Gellius cites as his Authority, run thus: 
& Vir quum divortium fecit, Mulieri Judex pro cenſore eſt; impe- 
ce rium, quod videtur, habet: ſi quid perversè tetrèque factum eſt a 
ce muliere, mulctatur; ſi vinum bibit, ſi cum alieno viro probri quid 
ce fecit, condemnatur. Now allowing tilis Judex to be the Husband, 
(as probably he is,) I muſt obſerve, (1. ); that tho necare is not uſed in 
Cato's ſtile here, there is a word that ſeems equivalent; and that is, 
condemnare. For any perverſeneſs, or ill Behaviour of lower kinds, wul- 
Catur, ſhe is fined: but for drinking Wine, or for Adyltery, condem- 
natur. This laſt proviſion is evidently oppoſed to the former ; and there- 
fore muſt ſignify ſomething more grievous than that. However, (to 
give the utmoſt ſtrength to the Objection,) if we ſuppoſe that a Mullt 
upon her Dower is to be underſtood in both theſe words, the difference 
only in the proportion; ſo that the ſenſe ſhould be this; that for Mo- 
roſeneſs and ill Behaviour only, the Husband might fine her in part of 
her Dower ; but for drinking Wine, or for Adultery ſhe might be con- 
demned to loſe the whole: Vet (2.) take notice, this is ſpoken of only 
as a conſequence of her Divorce; ¶ Vir quum divortium fecit.] Now I 
dont affirm, that by the Law of Romulus, the Husband (in concert with 
their Friends) was obliged to put her to Death upon Conviction ; but 
that ſo ſhe might be dealt with, if they pleaſed : and that, on the other 
hand, a more favourable ſentence was in his power; and he might di- 
vorce her, as by another Law of the ſame Prince, which I mentioned in 
the eng Section. If therefore he choſe (in tenderneſs) to divorce 
her, Gellius here ſhews from Cato, how far that ſentence ſhould affect her 
Dower. But this does not hinder, that if his and their Friends Re- 
ſentment of her Crime would not be fo eaſily farisfied, they might agree 
to put her to Death: and that is all I inſiſt upon (with deference to 
ſo learned a Man as Cujacius,) to be the meaning of the Law. 
Lies1Us indeed [in Legibus Regiis &c.] expreſſes it with more re- 


5 — 


ſerve than Balduinuss ancient table. For thus he reads it: IX. Si fu- 
prum commiſit, aliudve quid peccaſit, Maritus Fudex & Vinder eſlo; deque 


Crap VII. 
co cum copnatis 
upon Tacitus, he 
ſons to ſupport 


"= 


Death by 


3 
* 
'» . 


* 


ge in Lacitut, ) they 
is is {aid to be en- 


emplo Majorum | a) propinquis ſuis. ultra ducenteſimum lapidem Ve 
And this Law Was revived and put in Execution by Tiberius's order, 
even after the Julian, Law was made: as appears, not only by that 
Inſtance, of Vurilia, but in more general and poſitive, terms, by the 
Account which Suetonius gives of him; (z) Matro- () Sum. in Th c. 37. 
vas proſtrate pulicitis, quibus Acruſator -publicus deeſſet, at Propingui 


(Majorum more) de. communi Sententid coercerent, Autor fuit. 
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SUCH then was the power which Romulus gave the Husband;. that 


if his Wife were accuſed to him, or ſuſpetted of Adultery, he might 
call Relations together, (His, or Hers, or probably both,) and. in their 
preſence . into the Fact: and if upon ſuch a .private;Trial ſhe 

were judged guilty, they concurring with him, he might either divorce, 

baniſh, or put her to Death, without any formalities of a public Judi- 
cature. And all that has been hicherto. ſaid of the Adultereſs;in. this 

Article, with regard to the ancient Romans, is upon ſuch Enquiry and 
Conviction. Bur obſerve, that if he took ther aftually in the FaFF, chere [Taken in ths 
was no need of calling in Relations, or. of any Trial in the Gale; for 


he might (it ſnould ſeem, by Cuſtom, rather than by the Law of Ro- 
mulus,) diſpatch her immediately. So the laſt words cited by Gelliut 


* 


from Cato import : In Adulterio Uxorem tuam fi deprehendiſſes, fine 
judicio impune necares. COT oe We et age 
whereby the 


Bur we read of a Cuſtom, (tho a. very vile one,) 

Populace undertoołk ro puniſh a Woman taken in Adultery 3 and the 
Cuſtom continued even to the time of Theadoſius the Great: which 
was, to put her into ſome of the Houſes they called rah, (Bawdy 
Houſes for the purpoſe,) and compel her to be a Common Proſtitute 
there. This Theodoſiut, when he was at Rome, ſuppreſſed; and deſtroyed 
thoſe Houſes. Socrates. relates it thus. (xz) Mu- 74. craic Nil Bcd. L. 
c lierem quz in Adulterio deprehenſa fuerat; eo #5 © 8. Edit. cut 1720. 
7 Ne genere afficiebant, quod non illam emendaret, ſed potiùs 
« delictum augeret. Quippe Mika: in anguſtum quoddam Lupanar 
ce incluſam, impudenter ſcortari cogebant: Jumque obſcoenum opus 
perficeretur, tintinnabula concuti curabant, ne ſcilicer id quod intùs 
<< gerebatur prætereuntes lateret; ſed ut ex ſonitu tintinnabulorum qux 
* pulſabantur, ignominioſum illud ſupplicium cunctis innoteſceret. Hanc 
* inverecundam conſuetudinem ubi cognoviſſet Imperator, ulteriùs pati 
** non potuit: {ed ſiſtra illa, fic enim yocabar 1 ia, deſtruxit. 

vail „ 5 WI 


a 


o 


ha | 2 W K muſt now look into r ALIAS * Ben D dun Sacre 8 48 
| The power of - e vat wo 14 2779 50. at. nog 
ehe Father. 


Bx this, chere is a permiſſion of killing the galt Parties) ehe a 
both, if taken in the Act. The famous Lex Julia gave the FATHER 
of the Adultereſs power, to kill both Her and her Adulrerer; the Hus- 
BAND, the Adulterer only. The reaſon of this Difference we are ſup- 
(% lied autem Par, non Plied with from Papinian. (a) the Father had per- 
Marito, malieem, & omnem miſſion to kill the Daughter, if he pleaſed : but na- 
dere nöd plerumque piers tural Affection, twas ſuppoſed, would keep him un- 
ang Songs nf Snterüm der guard, that he might not eaſily be brought to 
Mariti calor & impetus facile do it. Whereas the Hucband, being yet more near- 
AE MENMESE ly concerned in the Injury, inflan'd with Paſſion, 
4 and his Affections wholly alienated by the lewd be 
haviour of his Wife, would in ſuch a caſe have no reſſraint n him, 
if the Law did not impoſe it. 

Br both the Father and Husband were tied down in has repective 
uſe of this liberty, to ſeveral nice reſtrictions, and a concurrence of Circum- 
ſtances to be obſerved, (which would require ſome cool blood, to remem- 
ber and keep up to,) to make their Action legal, and Juſtify them from 
the guilt of Murder. 

IEE FATHER, as was faid bees might Kill both the Adulte- 
(5 ff. Eod. Tit. (L. 48. Tit. Yer and Adultereſs. (5) Patri datur Jus occidendi A- 
“ dulterum, cum Filid quam in poteſtate habet. By the 

Father here, is underſtood the adoptive, as well as natural; ſays Pau- 

tus, [Sent. L. 2. Tit. 27. De Adult. F. 1, 2. in Edit. Cujacii, Paris. 1 586.] 
and from Paulus it is cited in the ancient Collatio Legum Moſaic. & 
Roman. Tit. 4. Papinian ſays the fame, ff. De Adult. I. 22. nec in ed. 
But if the is a Widow, (for chen her Crime is 1 * not Adulte- 

ry,) the Father has ub power. HF. eod. Tit. I. 2 2. f. 1. & Cijacii 
Oblerv, l. 6. c. 14.] The Adulterer whom he may Kill, is any who- 
ſoever, without preſcription or limitation of Rank: fo Papinian tells 
us, [ omnem Adulterum 3] I. 22. F. 4. firſt cited in this Article. 

Bur they muſt be taken in the very AF, ſays Ulpian. quod ait Lex, 

©) F. Tod tit. 1.23. Onod In Filia Adulterum deprehenderit 5 (c) 101 otioſum 

videtur, Voluit enim ita demum hanc poteſtatem Pa- 
tri competere, fi in ipsa turpitudine filiam de Adulterio deprehendat. 

Taz Place where they are ſo taken, is another Circumſtance : it 
muſt be only ar the Father s own houſe, or that of his Son in Law. 

Aff eod. tir. 1. 23. S (4) Non ubicunque deprehenderit Pater, permittirur ei oc- 

Aung eidere; ſed domi ſue, Generive ſui tantim. And 

the reaſon given for this Reſtriction is, that it's ſuppoſed to be a 
greater Injury [or Provocation] when ſhe has the Impudence to re- 
c ceive her Adulterer in her Father's or her Husband's houſe. It muſt 
be the Father's Dwelling houſe, or that of his Son in Law; whether 
age 11 4 Leg. Jul. de their own, or hired, or lent, ec. (e) Where te he 
| refides, or lodges at the time: and this, as to the 
Father! s houſe, tho ſhe does not inhabit there, but comes only as * Vi- 
iter. 


ait 


CA VI. Of Advrriny, 
ſiter. F. cod. tit. I. 221 8. 2.] But in any other k 
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cher 8, or che Husband's: -own;) in which they do not a ally ld 
he cannot Kill either his Daughrer, or the: Ac le. So Ulpian, 1 
cb, tit. I. 23. Nod ait. 5. 3. Sed fil Pater. enen g d 


Ur 6N thus finding chem in the Act, BY * Kill them. Bath, dr ry 
niediarely 'Quod + ait Lex, (f) Incontinenti Rliam (% fe U ag. * 2 
becidar, fic erit accipiendum, ne oeciſo hodie Adultero, \reſervet, & poſt dies 
fliam occidat; vel contra. Debet enim prope una ittu, & uno impetu utrumque 
occidere, æquali ird adverſus utrumque ſumpt4. But if while he is Kill- 
ing che Adulterer, tlie Daughter flies, and he purſues, and after ſome 
hours takes and kills her, it ſhall be coiiſtrued as done immediately. 
Quod . non affettavit; fed dum Adulterum occidit, 25 7 Hlia, 8 1 0 
rerpoſitis horis en * a Pure Tan e incontinent vide- 
batur occidiſſe. 

THz HUSBAND is yer: more © reſtiined chat 4 Babel. eHeckan- 7h 
not kill the Adulterer, upon taking him in his Father-in-Law's houſe, 
nor in any other than his own. Nor is it every Adulterer, againſt 
whom his Paſſion is indulged; but only thoſe of the vileſt Chafacter, 
or the Ioweſt Rank of Men. The Criminal muſt be one that is. or 
has been a Baud; a Player; a Dancer or Singer upon the Stage; 0 
one under Con vittion of ſome public Crime, who has not yet Sead 
+ Writ of Error for a Recheating; or a Freed man of the Family: or a 
Slave: And if he killed any of theſe, he was öbliged immediately to 
divorce his Wife; cho he ele: not kill her. der fo runs "the 12 
as Macer has given the ſubſtance of it. 0 

MARI To guoque g) Adulterum Unoris: fue occi- e ti. TOP aun 
dere permittitur; ſed non quemlibet, ut Patri: nam hac Lege cavetur, 
ut liceat Viro deprebenſum Domi ſuæ, non etiam Soceri, in Adulterio Uxo- 
ris occidere eum, qui Leno fuerit; quive Artem ludicram ant? fecęrit; 
in Scænam ſe -lrand; cantandrve causu prodierit ; 1 Judiciove p ublics dim- 
natus, nec in integrum reſtitutus erit; 9 1 E Mori, Uxo- 
riſve, Patris, Matris, Filii, Filie utrius eorum fuerit ; quive Servus e- 
rit, Et precipitur, ut is M aritus, qui boram quem occiderit, Uxorem 
fine mord dimittat. | 


BUT by a Reſcript of * * Sewerus, (b) it is 65 con L. g. Nr. 9. De 
allowed; that if the Husband, inconſulto dolore, in t. | 4. Grechw. 

the height of Paſſion and Reſentment, tranſgreſs theſe Limitations, and 
kill an Adulterer not within the Deſcription of the Law, eſpecially 
if it be in the Night time, he ſhall not be (putiiſhed as for Murder, but 
may be ſent into Bani/hment. _ 


Ir is plain by the Text of Papinian firſt cited, and by another 
from him in the Collatio Legum Moſaicarum, Tit. 4. that the Julian 
Law permitted not the Husband, upon any terms, to kill Bi- Wife, 

tho in ſome caſes he might the Adulterer. Nevertheleſs, by a Re- 
ſeript of the Emperout Antoninus; tho he kill bib:Wife, as — as the 
Aduleete, he ſhall not be/puniſhed as for Murder: but by Condetn- 
| nation fo the e or whe Leh Works, if an e Man; or 


Relegation, 


898 


power of 
the Husband. 
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„ 154 Les: Fl, Relegation, if of better Quality. (3) Imperaton M. An- 
, f,. toninus & Commodus plius reſeripſtrunt, ſi Mari- 


' 


[ Modern 
Practice.] 


tus Urotem in Adulterio deprebenſam, impetu traits; doloris, - interfeces 
rit, non utique Legis Corneliz de Sicariis panam exciniet. Nam & D. 
Pins in hæc verba reſcripſit Apollonio: © Eb qui Haorem ſuam in A- 


. dulterio deprehenſam- occidiſſe ſe non negat, ultimum ſapplciun eit. 


ce ti poteſt; cum fit difficillimium juſtum dolorem temperare. —— Sufficiet 
te gitur, ft humilis loci fit, in opus perpetuum eum tradi; ſi qu. ho. 
ce neſſior, in Inſulam relegari. F nota bet bane | noi 
Bur the Husband, thus killing his Wife, ſhall alſo looſe her Dow- 
(k) f. Sluts ie, er; for ſo the Law on dernire, (#) without 
(506 765710876 uny\ Exception' for thabcah of ew. Ami 
Tie, Syn: Jur. L. 36. e. deed, it is not fit, He ſhould have any ſuch Temptg- 
6. 9.7. tion in his Eye, from Intereſt, Gain and Profit, 
to be raſh. in Actions of this Nature. 
(.') Sl. Ur- Hebr. L 3. Mr. Selden, (I) taking notice, that the practice 
c. 12. p. 382, 383. we have ſo long been ſpeaking of was a prevail- 
ing Cuſtom anciently, even under Chriſtian Governments, (which we 
ſhall ſee more of by and by;) the Paſhons of Men being glad to 
lay hold of any Licenſe that had the colour of Law to excuſe it: 
adds however, that the Queſtion in foro Conſcientiæ is by common 
opinion decided in the Negative, and the killing in theſe caſes held 
(m) Mols new laſtitute unlawfull. And indeed, ſuch permiſſions are out 
ofthe Civil Ian. p. 301. of uſe, () ſays Dr. Wood, from Groewweg. de Le- 
gibus abrogatis, in Co p. de Adult. I. 4. In ſome parts of Europe, 
0) Greg, Thelof, Spt. Jur. particularly in France, (n) neither Father nor Hus- 
I. 11. c. 5. 5. 8. band have any power at this Day, to kill either 
„ e Adulterer, or Adultereſs. But Clarus (o) ſpeaks 
Homicidium, v. 8. 49.Chris. of it as good Law ſtill in Italy, and in general; 


ad Bugnyon de Leg. abrogm and this both in the caſe of a Father and a Hus- 


tis. L. 2. c. 28. 


(p) Chriftineus, ubi gb band; obſerving nevertheleſs the Limitations pre- 


Dr. Wood, ubi ſupra; from 


Gudelin, de jure norifl. L. 5. ſcribed by the Roman Law. And ſo tis in Spain 
7 too, (p) with reſpect to the Adulterer at leaſt; and 


: (4 Seld. Ux. Hebr. p. 383. ; ; * | 
in portugal (q); and even in Holland, if Chriſtinæus does not deceive me. 


other c] WHERE the Husband has power to kill the Adulterer, but will 


Abiſes. 


not, the Law permits him other preſent Revenges. So Papinian : (r) 
(r) 5 Ad Leg. Ful. de A. Qui occidere poteſt Adulterum, multo magis contume- 
Wh 22, Nee in e4-$-3: Jia poterit jure adficere. Which Briſſonius and Greg. 
1 67 Ivins Ad Leg Jl. Tholoſanus (s) interpret of beating, maiming, or any 
bf. Synt. Jur. other ill Uſage that Paſhon may ſuggelt. Quos 
«© Marito occidere licet, (ſays the former,) - utique & Verberibus cedere, 
« vel qualibet 8 rte mutilare, aliiſque quas dolor ſuggeſſerit 


« pcœnis male mulctare licebit. 


biin the BUT if the Husband might not, or would not kill, or otherwiſe miſ- 


Adulterer, 


uſe the Adulterer, the Fulian Law gave him power (however) to; de- 
tain him for ſome: hours, till he called in Witneſſes, in order to form 
. 4 Leg. Jul 4 4. à legal Proſecution. And the like liberty had the 
ds Har: C Father too. (t) Capite quinto legis Juliæ ita caverur, 
ul 


en, 4b vil. of Anu n 50 
ut Viro Adulterum in Urs ſud deprebenſum 
ceat ord 1 . 1 77 
Viginti, . we ande 
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Adultereſs (u), 


both Her and the Adulterer; the Husband, the, K 
dulterer only: ph both Father, and Hus 


ment of this Severity,. by all 105 NICs 


Aquil. * 


The WIS IG o Hs. 


proviſions for it. One is; (9) that if the Husban! 
or Spouſe kill the ne] with the Adultereſs, 
ce [this. ſeems to include them both,] he ſhall not be 


Cc 


* 


if che Father kill his Daughter, thus taken inhis 
« own houſe, he ſhall incur no Penalty or blame. 
6c If he has a mind to ſpare her Life, yet he may 


c 


— 


— 
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* 1 the Game Allowanges With tho, Rome 110 Faber of che 


taking her in the AG; might, Kill e 2 — 


« reputed guilty of Murder. The other is; chat 


chaſtiſe both Her and the We he pleaſes. % 
« The fame liberty is given to her Brothers, or Un- 


cc 


uom aut volir, aut non (AV 
e e * 


** A 


N. 4 e 45 
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15. 2. 1 Mν n. 10. 


and. Were reſtrained. in their 


mitarjons In't e ma Law. 

D With the flame Exc tion, | tif the "0 Ani Herman OT 13. 
Eid had killed bis. Wi 7 allo. in (PFs Nh AG, 3 Pr SB A wil a 1 175 1 
he was not tobe puniſhed as: for Murder. And! (x) JF * ma, I. 6. Tit, 2, . 13, 
ſoe ver! he were, that killed avother Man f en in "Adultery, 


was not ee for Damages ex Lege 7010 Las in F. Ad a 
Tris 1 in the Roman Law has been imitated ws . 8 


Tn E Code of Euricus, conſiſting of their. ancictit Laws, ha 1s tw 


LL. Wikgoth. 
05 1. 4. $i Adulterum 
eum Adulter4 Maritus vel 
ern 
cid non tenentur. 
( 1534. l. 4. 8 Flliam in 


A ulterio Pater in domo ſai 


occiderit, nullam pœnam aut 
calumniam incurrat. Si cer- 
tè eam reſervare voluerit, fa- 


ciendi de ips} & Adultero 


od voluerit habeat poteſta- 
tem. Similiter NK Fratres, 


ſive Patrui, poſt obitum Pa- 
tris, faciendi habeant pate- 


64. 


v. A- 


cles, if the Father be dead. Tho Du Freſus (a) 5 ba . ch 
ſeems to underſtand this, of a young unmarried Wo-: 23 1 

man lewd in her Father's houſe; and tho I acknowledge, that he mckd 4 
dultery is often uſed for Fornication, as well as what it/properly Aignifies: 


yet the apparent Affinity of this to the known Roman Civil Laws in the 


like caſe, gives me Aſſurance enough to underſtand and apply it as I do. 
Bur Servants, in the Family (b) were by Receſuin- . ) wy 1! 6. ieee 
dus forbid to kill in theſe caſes: they might only ſeize abt E.. 


and ſecure the Were in order tO a e Trial, and pales 


thereupon. 


4S748®; 4 
gi x * 
*. 217 * 
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Ben dhe K. bf ln; 


1 N a 3 Nene (% given EN large by my 0) Goldaſi e * 


Author, for the pardon of onè who had killed his ER ent Tom: UI. P 36,37: 


Wife in Adultery 5 wherein he has ſeveral Expreſſions chat evidently 
approve and authorize ſuch Revenges, The 


- — ads __ . preg — * * 11 ee 
— of worm 1533 — p b N 4 b * A — 


er Avr Y * N V. "fl TI T 
he LOMB A 1 5 ee en ee, wine 
va Kt TS Concellion t to che Husband in this tötet. Fot 
NN by -a Conſtitution of Rotharir (a); * If an wy ;tl6n, 
ie, 32. c. a, Siquil I © Freeman or Slave, take any Gier perſon, whe? 
rum aut Seryum — „ b ther Freeman or Sei in Lewdneſſe Ach ie Wiki 
— — . He ma) K them both; and nor be called to 28. 
ayers Mig br et count for it. And chat this Cuſtom was (ll ini 
p. 183.] uſe and allowed amongſt them i in che time of Charles 
the Great, appears by that Law of his, ( in Addition tb the Lombard 
Laws)" cited before, in our Chapter of Polygamy; e yan 15 
pria Utats Nr vel fie culpd interfeQa, „ 

The BVURGUNDIAN Laws 
8 94 IL. ae Tit #8. ( Of Gundehald, appointed; (e) © 6 


= 4 . 4 


| 1. if 058 dad 
33 taken in Adultery, both the Man and Woman 
ſemis, rm i ow 1 cc Gould be ſlain. Bur if one were flain, arid or the 


Ge Tot Bent, A & * Gs, the Life of the perſon killed ſhould be com- 
e pounded for at the legal price: referring to the 


LLindenbrog. p. 294. ſecond Title of their Laws, where we learn that the 


price for a Nobleman was 3003; for a Gentleman 200s 3 and for 2 
meaner perſon 1 50. 


The BAVARIANS 


LL. B Tit. | 
905 . Conſtitution; (f) © That whoſoever lay wich 


rius concubuerit libert com- ce another Man's Wife, a Freewoman, Would com- 
ponat c. Et ſi in lecto cum 


illg interfectus fuerit, pro ips!· pound for it. But if he were killed i in Bed with 
Compoſitione quam debuit 


ſolvere Marito ejus, in ſuo ſce- Ns her, his 'Life ſhould ſerv (> for the Cor ofition 
1 cc to the Husband, who ſhould have nothing to 


brog. p. 414. Baluxii Capitu- cc 
laria x rhe Francor. . F ay f or killing Him. 


I. coll. 114. 
The ER IS IAN Laws, 


275 un Ti: . I x the Title, (g) of thoſe who might be ſlain SO 


9.1. [ p. 493. He- 


rold. p. 131. out any Compoſition. for the Murder, ſpecify an Adul- 


(h) Siccama ad Leges Fri- 


fm. terer for one. But Siccama (h) notes upon the word 


Adulterum here, that it did not reach to every one; but to ſuch a one 
only as was taken in the Act, and taken fo by the Father, Brother, 


 Husband, or other Perſon. 1 0. whoſe care 4 Woman was: For 


if the Adultery was to be proved only by Witneſſes, or Confeſſion, 


He muſt be left to be puniſhed by the Laws. 


Amongſt our ENGLISH SAXONS 


I find nothing directly to this purpoſe. But I may have leave to 


(i) LL. Secul. Zed R. take Notice of a Conſtitution of K. ALEFRED's: (i) in 
6. 38, Et pugnare quis de- 


bet im punè, ſi alium inveni- which, tho' fighti ang Was ſtrictly prohibited, and Ap- 


Uxore fa, chuft 
A — plication for remedy of an Injury was firſt to be 
vel cum Filia ſus gemanũ; 


el dum 00s uy gemant; made to the Law; yet it was allowed to fight a 


Ad; vel — 
— 5 e e . uz Man (without that formality, ). whom one took in 


[ Wilkins. p. 44. private with his Wife, the Doors ſhut, or in Bed 


| Ry 5: and in like circumſtances, with one's own Daughter, Siſter, or 


Mother. 


— 


V 


Crab. VII: | Of ADULTERY. 


* 


Mother. Now this permiſſion of fighting,” muſt be preſumed to extend 5 t et 


to an Impunity in killing, if the event of the Puęl happened ſo. 
K. WII I IA /, I. indeed had a Law which fully agreed Wich the 
Ramen; chat te kae, might kll a Man, raken i ke with hi 
Daughter, in his own Houſe, or his Sons in Laut. Rut chis falls ra. 
ther too low for the Times by to Write of. | | 

Wx muſt conclude the preſent Section, with w 


reren 


By cheſe, the maiming, or any other way abfmg 3) (cho not kill- 
ing,) an Adulterer taken in the Act, was allowed. watt nn 


«1x a Man (0 ſhall find another lying with his 8 ee Ur 
cc Wife, or juſt coming out from her, and ſhall of- ore ſed jackntews, Vel er. 
1 | ; ., euntem, invenire, & Injuri- 
« fer him any Outrage, the Law ſhall: take no no- an ci. fererie, nullum jus 
3 2 | * „ ˖ It: of habebit, ni occiſus fuerit. 

« tice of it, unleſs he be ſhin: i. e. No Damages /: MS. Merton. fol: 28. b. 
ſhould be recoverable of the Husband for maiming him, or for any 
ill uſuage except "oY him. Of the like nature is that other clauſe, 
wherein, amongſt thoſe violences (I) for which the (% zi. fol.4a. a. 
Law gave no Satisfaction, is reckoned, Impetus Mulierit in aliam que 


fit Viri Pelſer; et the Fury of a Woman upon her Husband's Whore. 


To che fame purpoſe is the following. If a e- Vrer alicujus, 

1 . , v9 es: veniens de congreſſu alteri- 

(n) Man's Wife, coming treſti from a lewd Intrigue, we Viri, ab diene cognao 
be met with and abuſed by any Relation of her Hus- nec ex pere Gemis fx, ner 
band's, ſhe ſhall recover no Damages o him, on babebit. 2 


behalf of her Family, her Husband, or her Lord; mig quis ills erden adul- | 
for theſe three ſhe her ſelf has injured by her Adul- juriam fecit: 


quzrat ex parte Adulteri, f 


tery: but if ſhe would have any amends made her 28. b. n T 


at all, ſhe muſt recover them of her Adulterer, if the can. 


S E C-1. 26 Of the Proſecution, and various Puniſhments of : 
Aadultery, in regular Courſe of La xx. 

Wx are now come to the grand Article in this Chapter; to what 
will take up the moſt room, and exhibit the greateſt variety. The 
Crime was every where attended with Infamy : the formal puniſhment, 
in ſome places, Scourging, cutting off the Noſe, putting out the Eyes, ex- 

poſing in a way of public Diſgrace, Fming, Confiſcations, or Baniſbment, 
&cc; but in many others, the Sentence was no leſs than Death. ' We 

find it was ſome way or other puniſhable by the Civil Magiſtrate,  be- 
fore the Law was given to the Iſraelites, So it was 

In the CouxrTRIES of the EAST, 

Where Job lived. For proteſting his own Innocence before God, in 
reſpect of Adultery, (u) he takes occaſion to add, (7) 4. 31, 11. 
This is an heinous Crime; it is an Iniquity to be puniſped by the Jupcs 8; 
1. e. ſuch as Human Courts of Juſtice took Cognizance of, and would 
not ſuffer to go e 00 ET > e N 3p 
Bur to be more particular where we can have more licht, our 
| 1 | cu re we Aye more light, our 
firſt Inſpection thall be into the Laws and Culons -* 


Of 
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Of ApUITEAx. 
THEY accounted it Adultery, if a Woman was guilty of Lewdnef 


alter Efpouſals, and before ſhe was ſolemnly Married to her Husband; 


Adultery dur- 
ing Eſpouſals. 


ks well as after the Solemnity and Conſummation of the Marriage. | os 
puniſhment in either caſe was ordinarily Death: at leaſt it was fo efta*. 


liſhed by the Law of Moſes. 


Tu Woman cofrupted during the Interval of her Eſpouſals, was 
tO be Stoned to Death. | 8 1-30 | | 


Dur. XXII. 20, 21.-—If the tokens of Virginity be not found for 


the Damſel; then ſhall they bring out the Damſel to the Door of her Fa- 
ther's Houſe, and the Men of ber City ſpall ftone her with flones, that 
foe die: becauſe ſhe hath wrought folly in Iſrael, to play the Whort 
in her Father's houſe. So ſhalt thou put evil away from among you. 


TRE Jewiſh Lawyers, with their uſual niceneſs, (or rather rrifling,) 
(o) Seld. Uxor, Hebr. L. reſtrain this (o) to the caſe of a young Woman be- 


3- CI, P. 319.  twixt the Age of Twelve years and Twelve and an 
half; ſo that, if a Day younger then the one, of older than the o- 
ther, ſhe could not be puniſhed Capitally for Lewdneſſe during her 
Eſpouſals: Becauſe the Hebrew word implies Puella, or Fuvencula; 
i. e. ſay they, nondum plenæ pubertatis; and at Twelve Years and Six 
Months old, they were accounted at full Age. Yet if ſhe were cor- 
rupted within that Six Months, tho at full Age when the Complaint 
was made, ſhe was to ſuffer. This Law, however, extended not to 
a Woman deflowered (either by force, or-confent,) by the Complainant 


himſelf, who afterward became her Husband ; nor by any body elſe, bes 


fore er Eſpouſals. 


(p) Seld. ib. c. 2. p. 326, 4 ( Pp) IF the Woman, being of full Age, were 


* corrupted during her Eſpouſals; or if corrupted be- 
fore ſhe was eſpouſed; and ſo could not be criminally proſecuted upon 


this Law: Or if her Husband would not carry his Reſentment fo far 
as to a criminal proſecution : he might proceed civiliter, and bring his 
Action againſt her before the Judges, upon his own Evidence; and 


if ſhe could not clear herſelf, the Dower ſettled upon her was imme- 
diately voided, and he might divorce her if he pleaſed. Bur if he did 


not divorce her, he muſt preſently ſettle a new Dower 1 7 her, of only 


25 Shekels, (one half of the legal Dowry of a Virgin; ) this being all that 


was required for a Woman vitiated before Marriage or Eſpouſals. 


DEU r. XXII. 23, 24. If a Damſel that is a Virgin, be betrothed 
unto an Husband, and a Man find her in the City, and lye with her: 


then ye ſhall bring them both out unto the Gate of that City; i. e. to the 
Court of Judgment, which fat there ;] and ye ſpall ſtone them with Stones, 
that they die: the Damſel, becauſe ſhe cried not, being in the City; [where 


ſhe might have called for help, and therefore tis preſumed ſhe was con- 
ſenting to the Crime ;] and the Man, becauſe be hath humbled his Neigh- 
bour's Wife. So ſhalt thou put away evil from among You el 

This Caſe is much the fame with the other: only here ſhe is ſup- 


. poſed to be corrupted; not in her Father's houſe, but at ſome other 


houſe 


* 


oh 10. v. 100 wats) "is a hens fon ccaink, = the Nena 
guilt only could appear; and that roo: by a peciilan ſort of Exigences 
not by che Teſtimony of Wirneſſes ; arinonſequenely. Ke puniſhmens 
of the Man could not be taken notice of there Nations 
A PROSELY TE (%) of che Gate, ¶ Noac hides, as 5 e AN l. 


hen called him,] convict of Lewdneſſe with x * 


* 


LPT) 2 1117 


Spouſe of a native Iſraelite, was allo to be ſto abus wich the Spouſe 
of a Gentile, or Nvachides, he was not puniſhable z for in theſe e 
they reckoned it not Adultery till after the Marring 


e ſolemnized. 

Ir will be proper upon this occaſion; before we go atiy beben 
to give you the wamer of ſtoning to Death, among che Jeu. 
Fux Criminal (r)' was ſtripped naked, (except . U a a ape . The ems nan. 
2 2 Covering for the privities;; but a Vamum was not 2 15 = ner of Sroning 


Wen to Death. 


ſtripped, only enn Breaſt e) and then being oled g. N. 3 % +1, 
up upon a Scaffold, or ſome other ſuch — f che gt of 
wo Men from the ground, one of the Wirnelſes\putie ms — 
that he might fall upon aiigreat Stone placed — alla le. 
If. this did not kill him, the other witneſs took x 


it — breaſt as he lay: And if this 70 . F . 
all the pro ple: dbovix: him threw Krona hint L bel d 20 ms 


—— NI. eee Fe Adler aftes 
Levit. XX. 10. The man that \contmeigfeth 1 
Wife, even He that ee ge, e 10 
Adulterer and Adultere * 
1 Deut. XXIL.a A. 52 Nan le * 747 
1 an Husband, then the) y ſeull both of them dyi N 
me Woman, aud 2 o ee 745 ra : 
= Tho Strangling is riowexprelicdgchb Renton dats e 
Z by which they would thaveditito-b 10 n Sela n 
us, (5) chat where the puniſhment by Death is 005 e za UL)-Hitbe wy 
_ tio; Fmmply, without priſex exibing 8 r 
a0, en Bl ade erſtand B At 00 


| hs" e e 


3 re- 
” lating to the 
| Proſecution. 


» an tO 


wil _ W dd ch ge * 081 — tne uncl 11'2581q, def 
dee a * 


AD A NF. | 5 11/rawudd © 


25 a deem f fer ca dre prodaced to Þrove che pte 
{ ©: pnirion\atdrehe> Fact" updh her: No not tho He 
"ok ble -hinafelf \alinally:cook hen in it c, without ocher M it:- 

09 PA 4 nalſes ; not, cho ſhe herſelf confeſſed it (x)5) for in 

cheſe por as alſo if he had but one )) witneſß, Divorce tock Place; 

Even cho he had rao witneſſes to the Re he could Hot conVãAt her 

capitally, unleſs he could prove a-Premonition given her. 
Nox could the Adulterer be put to Death, except He alſo had been 

Hooper (che 4 che Husband, or ry debe perſon; 5) we were 


©. 13. v. 130 f e no one Was reh ag to e beach 
« or to chat of Scomging 
ce incurred che penalty; that bel ohe know the Law, and what 1 
te follow if he an . IF this nor preceded, they would acquit 
«© him upon preſumption of Ignorance. Nor way any to ſuffer Deatts | 
cc as convicted by thetr own a Confeſſion, without the Teſtimony of witneſſes. 
Bor (this 225 be ne * 4 ue ce and! to 
Proſelyte hreogſneſs 5 who ſubmitting to the whole Law, was in 
5 fi q Na 8 moſt Lak (a) reckoned in the Nig ſtate or condi- 
Ty ee tion with an Iſraclite.” For the (by Noac hies or 
Sh ring be Proſe e of the Gate, Way to dye for Aike en 
but one witneſs proved Crime, and no Prcmonition had gone before. 
Oe. 7, p. 16, 816. 1's puniſhmenc was to be beheaded (c). But 
there was a Diſtinction nevertheleſß ini this matter. () For if che Wo- 
man he was lewd wich; were IIarried to an I raelite; but her: Hus 
band had not as yet lain with ben; he was /Strangled for his Crinie: if 
it was after Conſummatjon, chen che Adultery Was u 8 even Fare 
: | Noachidarum'y Ad Ie Was behbad ed. 
ech. A Prięſts "Daughter, '( whether Married or wialy y Eſpouſed;) convidkio# 
5 r was to be haut. | Lavin XXI. 5. th Daughter of auy Prieſt, 
if fre prop hene ber by plays erte Whore). be pr neth her Father : 
Wo R414 1. el be. burnt with Fre. 20 as Mr. Seiden 
c. 23. NA. e n. obſerves (dy from the n Conſent of che 
Jewiſh Dodtors herdin;\was alchayt underſtond of ſuch a Woman Tor- 
rupted after Maris gel or -atileatti after 'Bſpouſals : and therefore could 
not affect her for fin e Fornication. i 29713. M 313 (») as 
Thir name, T HE, Mariner of bu ing, as chey would have ds believe, \was:rhis: 
of Pura () Ahe. Til Sonbedrim The ung "who wp 1 fuffer (e was fixed up je 
L oe er Funda Towel put road, 9 
Neck iw] drdwn om one ſide\wnd' che orher; (as in their! 15 
ne .zill; ch . Mouth' wide open; and chen! 
poured tHielted Læatl a lab h it, Which ding down into her 'Bowels 
ed 92 u the. rare. repieſent ech But Bp: Pu- 
trict (u 52.6. 1.) che ſors foo bave 
for fac a/Delripeion 1 eter ons die Lac dg is 
uſod o fur burning wit Ert and at. And 1 on Miſmqtin - 
the PR have juſt cited from &) alledges, that Rabbi Eleaxer 40 
; KY 0 


Ch x87 VII. £5 of: * DUI TER Y : 94 
Sudul alfirmed, either upon Tradition or! Record,] chat a. Price's 80 Bi vol 


Daughter had been burnt with Faggots. for this Crime: to Mich t he punibmos,,..* ey 
| <p Reply their wiſe Doctors made; vas, chat the Sanhedrim * Bat 
c did not underſtand their Laws, oo wg, luoy od daids 
"In s the Woman was to be burnt, the petſon 155 had committed As 
dultery: with her was to be ſtrangled; (H becauſe no (08, Us, aw. L. 5 
rticular king! of Death was Coe for hingt in e 1, 2. 366. 4.51 
the Law. And in this Caſe, tho the Dignity and Sacredneſs * * 
Relation to the Prieſthood was an A ravation of ber Crime, e. 
ſera not to have accounted it fo in : 
Tavs much for the N let us now proce to the Greek and. 0 
ther Nations. x eff e 0105 
F Yrs oe: ATHENS; . e TE 
An W ſuſpect, or not taken in the , _— be ai ben. ase 
to his Trial with ſufficient” Sureties. And H he A. e. 
_ g convict, hic Sureties were to deliver him in- ori ß e 44. 
to the Hands of the Accuſer, -who in preſence of '# the 92 ps no ray Aer 
Bench might 1 fe him at he would, except killing him. eee 
Petitus gives: a very different turn to this part of che Law, weg 
wr td; yjorras rg dd. Which he tfanſlates, Vudes dato ei Jui in D 
xore deprehendevit ; and would have theſe 8 Sponſors to be g en after 
Convition, as a Security for che Fine which hay rs; Senn 
VT him to pay. But in the firſt x we have ſeen before, (S. Killing 
n be Ad,) chat if the Husband had gaben him with his Wife; he need- 
9 ed not have brought him to a Trial; but might have killed him 
without more ado. In the next place; hüt need he give Security 
for a Fine, which (if any was to be paid ar zl) was to be paid in Court, 
and down upon the Nail? for the words; zr N 13 Jxamels = 
imply, chat what he war ro ſuffer, was immediately, in Peg of 
che Court. I have choſen to follow: Holfus, fi tranſlate ; " Sponſores' 
fubentur eum Accu fatori tradere: 'becauftit: appears by the foregoing | Clauſe, 
Kay" wer Tay Tow age; s WE adixes imadGontueX; abo evey Arn, v Tes Tr 
ann Axl Tis zs, Mod fi eum qui vinxit vigerit, Ge per injuriam 
inſidiis appetitus eſſe a ipſum indemnem eſſe, 5 ſponſores_ſponſione 
Jo] and by che Natration of the Fact, the Caſe reported by the 
Orator; and the Teſtimony  of:qhe Witheſſes thereupon, which 
preſently follow. 15 recital of che Law; that the Priſoner, upon com- 
plaint to the Court of fale I. riſonment, gave theſe Sureties, by 
way of Bail, ahat he mige che at Ji erty 1 Security chat he would 
abide his Trial. And it ſibuld ſeom; they had the Charge of him 
during the bel tim of bis Trial, for if He mere acquitted, which 
Sits; not be \till::the- Gaſes is«fully - heard, hey likewiſe rhen, (and 
therefore ner rill ene ntrer relegsdn om chtir Obligation, by the 
laſt; citetl. Clauſc of this L . Ui he were found guilty, they . 
deliver him up in Coats Wick Agcuſer; ande, in preſence + 
Wall —— Revenge he would 3 Life excepted. 
- 122 execpte ae . Aer in 
— blood not under the force of ſuch Surprize and Paſſion, as as 
M 2 
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[ Infamy. ] 


The Adultreſs. 


'of his Adulterous Wife. . xt ' KW N Miet enen 123% 1 £41 
pP rIrus differs alſo from us in the latter Clauſe, Arg Meng G 
which he would have relate to the arbitrary Power and Sentence of 
the Judges, not the Husband or Accuſer. And this is the great Sel- 
(6) Sell. Ur. Hebr, L. 3. dens Interpretation too: who Tranſlates it, (b) F 
c. 12.p-38  dicum erat in eum pro arbitrio animadvertere, ercep- 
14 pend Gladii. But Wolfus's Tranſlation, cui (5. e. Accuſatori) eng 
excepto, eum in Prætorio, ſuo arbitratu, ut Adulterum trattare liceat, 1 
ſeems to me moſt natural; becauſe I think I have made it out, that 
by che foregoing Clauſe, the Sureties were to deliver up their Prin- 
cipal (upon Conviction) to the injured Husband, his Accuſer: and 
no wonder; ſince if he had taten him in the Fact, the Law gave him up 
to him immediately, even with power to kill © 
I ſhall only take notice farther, that tho the Adulterer eſcaped wich 
(i) Sager in Hermoge- his Life, he was never afterwards ſuffered (i) to come 
nem: / Chat, e evithin their Temples. They would not bear, that 
one of ſo infamous a Character ſhould be ſeen within the places de- 
dicated to Religion: and yet the very Gods they worſhipped there, 
had moſt of them been great Adulterers, if their Poets did not bely them. 
As to the lewd Woman, the Adultereſs, I don't find any Judicial Sentence 
of Court upon her: but the Athenians had Laws that branded her with 


4 


perpetual Tnfamy, and expoſed her to the Outrage of the People. 


SHE might not dreſs or adorn her ſelf: if the did, it was lawful 
for any body ro tear off her Cloaths, and abuſe her as they pleaſed, 


poet they did not kill or maim her. And the fame. liberty they 


d, if ſhe preſumed to appear in any of their Iempl eee. 
(009 Arden e man AE SCHINES () has given us the Subſtance of 


3 r a the Law in this caſe, and lays it was the Appoint- 
bern el fia be wi ws ba- ment of Solon: That a Woman taken in Adultery, 
mens F guveixay Nbg | t 


Aead. r, 3 eg. i v. (and ſince the Indignation was at the Crime, no dou 


e 3 e F g. it was the ſame, if ſhe were not taken in the Act, 


eee f the wer 
les, Fegg gas. but "convict by witneſſes,) ee ſhould not be ſuffered 
hg" pane « to adorn her ſelf ; or to enter into the public Tem: 

1 « ples'; that ſhe might not, by her Converſation, cor- 
c. rupt other Matrons who had preſerved their Virtue. If the preſumed 
« to enter there, or to adorn and dreſs her ſelf, he required every body 
« that met her, to tear her Cloaths, and take away her Ornamente, and 
& to beat and ab uſe her as far as they would, Death and maiming excepted. 
Turs Law that prohibited her to dreſs, was the greatet Diſgrace to 
her, and the more effectual Diſtinction of her Character; becauſe, by 
a ue c men uf, but este, t 
b mona {una $u ra. | 
Slow Mp abroad in anUndreſs. Anll the diſcharging her from 
ing uirhin the Temples was the greater Hardſhip and Afﬀront to het, 
that of the meameſt Slaves lib 


| | 34 T - os ? Sl ® Ro g | 
as it made her Condition worſe 
wer ere permitted {m) freely to enter there either or Db- 
dere were permitte in) treely to enter there either . 
a 1 : "; "I | 1 | [ Br. f 
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votion or e as appears from Demoſtlienes, w who recites this en 1 wy = 


on —_ et RE makes the lame Remark upon it. r Tee, 
CHARON DA $i of T HURT on de je; | 


(Tho! I toe met with no other Cönſtitution of bis upon this aba) 
implied che Infamy of ſuch Criminals, when he for- 
ba (1) that any Citizen ſhould be expoſed. or ſaty- 75 Fn any 2 4 8 


rized upon the Stage, except e 1 and: Paß. Se . 1 te 
matical Buſy· bodies. j Curiofuat: oy By © 


Amongſt 1 EGYPTIANS, 


Soſoſtrit Il, or Pheron ¶ as Herodotus calls him,) one of their ancient 
Kings, having convicted (o) abundance of Addlcerefies M 
upon an od ſort of Evidence, drove them all to- ?:-—Herodrnr. L. a. p. 81,82. 
ther, (his own Wife —_— the reſt, 4 into a litle bow. and 
Ke both them and it. 
Bur 1 their Law's provided a certain u punid mene, as we 
learn from Diadorus. (p) For the Man was to re- 
ceive * Baſtinado of no IG than 4 thouſand Blows ; and 1 * e 


the Woman to have ber Noſe cut off; chat the who had Ter 2 


adorned her ſelf to entice Men to forbidden Luſts, r ax 


might be depriyed of that part which Was molt no- bong e 
ceſſary to {er off her B Ralf) 201 LM Sno Oi vgn iriver 


F the ſtory Py e F Elia | Hiſt | 6. 
R-QM..the -W . ( an 92 var. FATTY 0.6. 
Adulter er being ay in a cettain Ton of 2 1 and led bound 
to che Forum, or Hall of Juſtice, but tumultuouſl if re nds; 


(cued by his Frier 
it appears, that there WAS, a pin uſument appointe for that Cline V cheir 


Laws, and that the Civil np iſtrate was to inflict it, tho we dont know 
What 80 Fa „) and the 14 4 have had SA". done <> him, 


1 1 9 8 I 


GO Lo CR] AN 8 — ach byvags PRE ee . = 
1s 2415 0 cus uk Lavgiver. of 1 or. 1 8 in 1 


dered chat an 28 convict ſhould; be ſentenced © | GS 


to hays, both. by Eyes. put out... And his own Son proving, afterwards 
a Criminal this x AY, Was made. to, loſe. one of his Eyes for it; the Fay 
ther (in pity to im, that he mi cht not be quite blind,) putting out 


another of his own; char che . Fa ty of the Law might be in ſome con 
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or after,) condemned a certain Adultereſs ro be torn in e hy 77 
Jo. Magni Hiſt. Gothorum. L. 6. c. 25. e 
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(2) dee ain des d. How indulgent ſoever to Polygamy, deteſted Adul- 


dulterio gravidis vindicabant. 
Quamobrem foeminis non tery 5 2 ( t) cc Nor was there any Crime whatſoever 


Convivia tantum Virorum, 


— nb Eb — — 


= ———— 
— — 1 
— _ + — . _ 
n —— 1 = — — — — OE 
— — —— — = Tn — S TR N RE. 
. —. —. — — — — 
—ͤ— — — T— = „» ⁵˙— 82 ERS Ix e —T — cv ane unr n 
— * - = — — Z = l — — — — _ CE MT: = E. 2 _ 
1 — 


— —6—ä¾ — 


—_ o = \ 
= TS 
—— — — 
— wk, = — bn — 
—— ͤ — — — 
— my — 
— - — — —' 
— 2 — — - 
— 3 * 
> 6 - 


verum etiam conſpeftum i inter- which they i uniſhed more ſevetely 1 and ſo jealous 
„3J. they were, that they would not fuffer their Wives, 


not only t to dine with Men at public Entertainments, but even to dale them. 
| 110 1 The LY DEAN WGS. 1 


THo' it was a lewd cuſtom among them, for their young) Women 


to proſtitute themſelves before Marriage, yet ever after they Wete tied 

| pre 3 4, down to the ſtricteſt Chaſtity. (2) cc ſhe that offend⸗ 
. las l. « afterwards, (Sys my Author) was fare to 
ec obtain no Pardon. For then indeed ſhe 247 confined herſelF 1 in 


cc " "Yup Property to one Man. The ſame we are told of 
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3 3 forced their Wives - the fixſt ni ight or two of the Marri- 
neg petpemram puciciram Le age, to proſtitute themſelves in Adulteries; and ever af- 
LO oliſtor: e. 34.] ter reſtrained them, by the "ſevireſt Laws, to Chaſtiry 
Re in theſe four laſt Inſtances) the Puniſhment is not, ſpecified; 

„ by the Vehemence of the Expreſſions,” „it ſcerns to Have“ been 
Dent or little less. Fg e Ne Fo 17 3 
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A vhs of the lower Germany,” had 4 Law, ( preren Vu to be. i: 
for them by their King Baſanus, Poms 50 years before : ue 2 
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niſhment; which, by what Authority ſocver inflicted, (whether: by ] 
Sentence of a Court, or only. Cuſtom of che People,) falls under the A 
Notion, of a Publick Cognizance. It is, recorded 4 eg Seri, 6 f 
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f verit, aliquando cogunt eam, 
ce (lays the Biſhop,) broke her N. pe |. Vows opria manu per _laqueum 
[QAM ONTE fam, vitam finire; & 
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Criminals in either Sex puniſhed extra ordinem, at the will and Pleaſure 


of AvV354% Þ 
Sag (bed 51. $52 ef bur Mell ) ge 


F a Kinda by ck" s rige; and Withalf ok 


me 
A 


"never" be admitted 76, 4 
W „ „ LIE 
| 7 2 VARY 8 1 When they had Eh a 7 | * 
re bd ain led her into the Market place, and 12 her pan 4 
re 72 ' _ certain get fone, that ſhe might be ſeen by ever 
Ai 2 75 E K body; en they mounted her u on. an A „ Andd le 


d- in Toy aurdr Ae, - 


rec wma, 2 TAUTEY re A her AS about the City;. EY and en made her 
Ee, "Ovebam w 


e. 1 , 28 , again for a while upon the fame Iſone: after which, 
22 the remained for ever I nfamous, : and was 18 5 
cis. P. 291. cd Onobatis, one that had ridden upon the Aſſe 
very ſtone ſhe Had ſtood upon, was from ing time aZcGitine 
pure, and held in great Abomination. Ann 
Amongſt the pris TIDIAN S 09 eee, 
Wee Tit, view The Adulterer convict (d), to ATR with bis mo 
rm. Ve Mr 9.4 Grd 11 Woman, was catried upon an Aﬀe up and; down 
r v oo OY ER 
| And amongſt the POLAND ER 5s e 
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(+) Du Freſoe Glotf v. Adult Before their Converſion to Chriſtianity ty, (e) ee Fur 


niſhment of an Adulterer was, to be brought to a public Brid 
nailed to a Rail of it thro the Scrotum: then a Razor was * by 


him, and he was either to cut off his own Privities entite, or to Kaare 
chere. So Du Breſne, from Ditmar. 1. ult. p. . n ag DIA} 


4. 
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in Lipfius f. A. in Annal. Taciti, 1 from. alien ru 
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if ths ae of an Adultereſs, with his Friends, would take n Sat. 


vantage of tlie Power that Romulus had given ther, (related in thefore- 


going Section, ) to puniſh, her by 1 ow Authority; the Civil Ma- 
8 ee ale )s CIALLY. ne Mails, often to C 

| * v2 5 _ of. * public Judicarure 5 pun es 
at Di lere Jon le che lewd Parties, by Fine, FO \-orotherweles." E 
Lil. Sis us, 8 thi t Gurges (er o high a F ine (g) upon ſame A 
00 L Lit. L. rows ſles convict, chat he buil«; Temple to nut dt 
(4) Ibid. L. 25. c. 2. oe. And che Adiles Tappulus and Huudanur 

them into Baniſo ment. * 
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BOTH before . 


5 . i „u ce. of the Emperour. Thus Fulius Ceſar (2) put to 
Op 2 Freed-tman of his own, (and one for whom, 
an exrractdinary kindnek, ) . wich che Wife of a Raman 
(H Suston. in Aug. c. 67. And 16 did | * 
Proculut, (as dear to Him as the 3 — had been to his Pr dec 


becauſe he was found to have dried ſeveral NES 
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them, and ſo was torn in pieces /by the Trees being let fly up, again. 
Bur our chief Enquiry into the Roman uſages on this hea, uſt 


3 61 $E4AEM Wh II. | ce N e 
1 IT will take up a good deal of Time, and ſome Readers may think 
1 it tedious : others, however, will look upon it as a matter of Conſequence,” 
conſidering how many Nations even ſtill do regulate their proſecutions 
and proceedings in this Cafe very much by the Roman Civil Law ; and 
others will entertain themſelves with it as a matter of Curioſity at leaſt. 
But to throw theſe Obſervations into ſome method; we will reduce 
chem under four diſtinct Headdals . 
I. Who may proſecute. II. Who may be proſecuted,  - 
III. The manner of Proſecution. IV. The Puniſhment upon Convittion. - 
I. Who may proſecute : or in other words, whether Adultery be 11. = pros. 
a PUBLICUM 0 ELITATUS, I 
PUB LI Crimes are thoſe, (n) whereof the Accu- ( Eri Sent. l. f. f. i. v. 1. 
fation or Proſecution is permitted to any of the People, as well as to ſuch as 
are eſpecially intereſted. And Clarus inſtances in Treaſon, Adultery, Mur- 
der, G c. On the other hand, of PRIVATE Crimes the Accuſation 
or Proſecution belongs only to the petſon injured, who purſues for 
his own Advantage, or Reparation of Damages; as Robbery, Treſpaſs, 
and perſonal or private Injuries of the like nature. But Clarus afterwards 
contradicts his Inſtance of Adultery (o) as à public (0 cui, ib. 5. Adult. v. . 
Crime; and affirms that at this day it is a priwate one: for the Accu; 
ſation is permitted only to ſome particular perſons, by J. Quamvis, Cop. 
De Adulteriis, which we ſhall meet with by and by. We will conſider, 
therefore, how the Civil Law has ſtood, or fands.in this matter. 
THERE is no doubt, that by the Julian Law, Adultery was a public 
Crime, and any body might accuſe for it; only the Hushand, or Father 
of the Woman had (p) the precedence. If they, nei- % A rep. ful ae 4 
ther of them, e a' Proſecution within ſo 2 Lil (1 48-Th r 
many days, () any ot her Perſon might; as we ſhall. % Ibid. 4 4. $: 1. Ke. 
fee farther, uhen we come to ſpeak of the manner of Proſecution, | 
IN the firſt place, the Husband might do it; and ſo he may till. 
But if (Himſelf le: proved guilty of the\like crime, tho it ſhall not 
ſcreen Her from puniſhment, it ſhall brin him. in to {uffer as well = 
Her. Tudex Adulterii ante oculos babere p og & inquirere, (r) an Ma- 
ritus, pudice vivens, Mulieri quoque bonos motes co. 13 (9) 1644; 1. 15 $3Uzor.$. 4. 
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virum dammare, uon rem ob Compentſc mutui criminis inter utroſ 


communicare ; fays Ulpian. By this, the Judge may take Co 
TAE Wife, accuſed of Adulter may retort the Crime in Court upon 
her Husband, if He has been 2 of the like: for which, Brifſonius, 
[4d Leg. Jul. de Adult. F. 6.) refers to the Law juſt cited. Bur ſhe 
cannot originally form or exhibit an Accufarion againſt him for it: as 
the Emperours Severus and Antoninus alledge in their Reſcript ro Caſſia. 
3 Cov. L 9. TH. 9. 48 (5) Publico Fudicio non habere Mulieres Adultevii Ac- 
n pudiice. cn ſationem, quamvis de Matrimonio ſuo diolato queri 
welint, Lex Julia declarat: que cùm Maſculis jure Mariti accuſandi fa- 
cultatem detuliſſet, non idem Feminis privilegium detulit. The Annotator 


here, in Van Leeuwen Edition, explains this; that “the Woman can- 


< not proſecute her Husband for Adultery committed by him with a 


e Virgin, or a Widow; with another Man's Wife; (ſays he) as the Law 


ce now ſtands, ſhe may. But this Lewdneſſe of his with a Virgin or a 
Widow, the Civil Law calls Stuprum, not Adultery. And whatever the 
preſent practice may be, as to the Womans power of accuſing him for 


| Lewdnefſe with another Man's Wife ; the Laws which the Annotator cites 


for it, [Nov. 117. c. 9. & Nov. 13 4. c. 10.] are nothing to the purpoſe. 
For the former concerns only Divorce ſued out by the Wife, and the Ad- 
vantage ſhe ſhall have thereupon : but fays i of Criminal Proſe- 
cutions ad penam. And the latter is only upon a Reſervation of the Wife s 
Dower Sc. when her Husband is proſecuted by another Family, and con- 
victed; the reſt of his Eſtate being diſpoſed of to his proper Heirs, or 
forfeited to the Crown. 35 FO 

(+) F. Ad Leg. ful, I took notice before, chat the Woman's Father 
A. Ft.. (t) may proſecute, as well as her Husband. And 
() Ibid. 1. 4. $. 1 &. Strangers, or whoever would, (#) had alſo, by the 


Julian Law, free Liberty of accuſing for this Crime; after they had 


ſtaid ſixty Days, to ſee whar the Father or Husband would do. And 
(e 3riſonins Ad Leg. Jul. if ſeveral perſons offered themſelves to proſecute, the 
de Adult. f. 10. Judge (v) might determine which of them ſhould 
undertake it; © according to their reſpective Ages, Characters, or Intereſt 
«in the Affair: giving preference to thoſe that were related in Blood, 


ce or otherwiſe, to the Adultereſs; and of Strangers, to ſuch as were 
« moſt eligible for their Probity, Rank, Induſtry, and Prudence. So | 


ſays Briſſonius ; and he grounds it upon J. 2. Ex Lege. $: Sed & quo- 


tiens. ff. De Adilteriis. . 


Bur by the Alteration which Conflantine made in the Law, Strangers 
are now excluded; and only the Husband, Father, or Uncles of the Woman 
are allowed to Proſecute. Conflantinus Imp. A. ad Evagrium. A. D. 3 26. 

* cob. L. R Wo." _— 27 1 T" . . Sp „ 1 
N 4 is (x) Adulterii Crimen inter publica refera 


* 
amol. tur, quorum delatio in commune onnibus fine aligud 


Legis interpretatione concedituir : tamen ne voleutibus temerè liceat fœdare 


Connubia, proximis, neceſſariiſque perſonis ſolummodd placet deferri copi- 
am accuſandi; hoc eſt, Patri, nec non Patruo, & Avunculo, quot we- 
rus dolor ad Accuſationem impellit.—Tmptimis Maritum genialis tori vin- 
dicem 
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cenſemus: nam etſi oinne genus Accu ſationis nec: 


4. * 


I mult beg leave to cenſure this Reſtriction, as little to the Credit 


. 


three hundred Years in Heatheniſm, and the Reigns of all his Prede- 
ceſſors, who were of that Religion, Adultery was a Crime ſo odious: 
that every body (related, or not related) was allowed the Proſecution 
of it; and He, a Chriſtian, was the firſt that took off this Allowance, 
and reſtrained the Zeal of the People. The reaſon he gives for it 
ſeems a very indifferent one; that | Ai were apt to uſe it raſhly, and 
blemiſh the Honour and diſturb the Peace of Families without good 


pare) for with the ſame breath he acknowledges, that the Accu- 
fe 


r (whoever he were) was bound, if he did not prove his Accuſation, 
to ſuffer what the Criminal ſhould, if he did prove it; which might 
be ſufficient (ſure) to deter from meddling, where there was not Evi- 
dence to ſupport the Charge. Beſides, the ſuffering none to Proſe- 


cute, but the Husband, Father, or Uncles, embarraſſes the Execution 


of the Law, and may ſerve to ſcreen the Crime from puniſhment. 
For what if the Husband be fo good-natured, or ſo unconcerned, (a 
Caſe which is evidently ſuppoſed in Law, as not only poſſible, but not 


uncommon,) that he firs ſtill, and will not Proſecute? It may be an- 
{wered, that her Father, or her Uncles may: but is it certain, or even 
probable, that her Father, or her Uncles would fo reſent the Scandal 
of her Crime, as to to forget the Tenderneſs which their Relation 
would give them to the Criminal? And this, ſince the Puniſhment 


was at leaſt Relegation, or Baniſhment, by the 17 Law: but eſpe- 


cially if it were Death to her; as it was to her Adulterer, even in 
Conſtantine's time. Is it not likely, they would rather do what they 


could to ſave her, than to proſecute her} If, therefore, the Crime de- 


ſerves to be brought to Cognizance and puniſhed, every body that 
will ſhould have liberty ro ſupply the Defect or Backwardneſs of Re- 
lations, and bring it to publick Cognizance and puniſhment, 

_ HowEvER, this — — — of Strangers, or Perſons not related, 
has met with ſome Limitation and Exception from Modern Civilians. 


For they interpret it to hold, only ) conflante, vel (») Cujacine, in Repo 
| | : IF. . . 


Papinian. 


| 8 P | , s i ad 
durante Matrimonio: and the reaſon they give is F. Nets. F. de Add. 
the ſame with Conſtantine s, © that it may not be in the power and hu- 


mour of every body, to diſturb and defame Marriages chat have 


* hitherto fat well and eafy. But it does not hold, (according to Cu- 


Jacius,) if the Marriage be diſſolved by Divorce: and the Cale is the 


fame, if it be diſſolved by the Husband's Death, and ſhe be liable to 
proſecution for an Adultery committed before. “ Soluto Matrimonio, 
e quoliber publice ¶ accuſari poteſt.] So alſo in his Obſervations, 
L. 20. c. 22. And James Gothofred is of this opinion too; for (lays 
He) the very Reaſon of the Law ſeems to imply it. [| Fac. Gotho- 


„ 
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eſftas Inſcriptionit adſfirin — ** 


of che Prince who made it: conſidering that through the courſe of 
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who a % B y the whole Tenor of the Civil Law 8 this Head, (without n 
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II. 1ho' may be Profecuted for Adultery. 
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ing to cite particular places,) it is evident enough; that both the 
Man and Woman guilty of ſuch a Crime are puniſhable; But there are 


ſome Niceties with regard to euch of them, which ought to be conſidered! 


(2) Briſon. Ad Leg. Jul. As to the Man; Briſſonius, (2) upon that Clauſe 
ae Adult. . 1. in the * Law, Ne quis poſthac Stuprum, Adulteri- 
um facito ue, dolo malo, puts two Caſes, which by virtue of it are 
excepted from puniſhinent. One is, of him that Marries a Woman 
who is not duely Divorced; with all the proper Forms and Circum- 
ſtances in Law that are required to juſtify a Divorce, and make it 


effectual; fo that the former Marriage is legally ſtill ſubſiſting: pro- 


viding he did not know of any ſuch defect in the Proceedings. For 
tho, in ſtrictneſs, this is Adultery; it is not puniſhable as ſuch: be- 


cauſe there was no dolus malus, or Intention of Adultery in him. The 


Pandefts have an expreſs Law in favour of this Expreſſion ; F. de 
Adult. I. 43. fi ex Lege. N | | 
THE other is, of one who lies with a Married Woman (not know- 
ing her to be ſo,) whom he finds in the Dreſs of a Common Whore; 
and proſtituting her ſelf in à Common Stew as ſuch: for here alſo is 
no Deſign or Thought of Adultery, tho there is of other Lewdnels. 
To this belongs that Queſtion propoſed in Quintilian, L. 7. c. 3. An 
qui in lupanari cum aliend Uxore fuerit deprehenſus, Adulterii teneatur © 


But for his Authority in Law, Briſſonius refers to ff. de Injuriis, (L. 
47. Tit. 10.) I. 15. Item apud Labeonem. F. 15. Si quis virgines: And 


might as well have referred to another in the Code, which is much 


more to the purpoſe. Tis a Reſcript of Dioclefian and Maximian 3 


(a) Cov. L. 9. Tit, p. and runs thus: Si ea gue (a) Stupro tibi cognita eft, G 
De Adult. l. 22. ſc ea que. paſſim venalem formam exhibuit, ac proſtitutani mere- 


tricio more vulgò ſe præbuit, Adulterii crimen in ed ceſſat. This is di- 


[The Woman.) 


rected ro the Stuprator himſelf ; and therefore the laſt clauſe muſt be 
underſtood, not of the Woman, (tho it is true of her too,) but of the Man. 
As to the Voman; the Laws againſt Adultery reach her, whether the 
Marriage has been ſolemnized, or ſhe be only eſpouſed. Divi Severus 
(b) F 4d Leg. Ful. de 4. && Antoninus reſcripſerunt, (b) etiam in Sponsa hoc 
ant. 1. 13. 8. Uxor. $.3- idem vindicandum: quia neque Matrimonium qualecun- 
que, nec Spem Matrimonii violare permittitur. Tho ſhe is actually di- 
vorced from her Husband, and her Lewdneſſe committed after ſuch Di- 
vorce, ſhe may be proſecuted as for Adultery. For this was an Artifice 
of ſuch Women, as had a mind to enjoy their Crime without the puniſh- 
ment of it, to divorce themſelves from their Husbands for that purpoſe, 


without any legal cauſe. But it was provided againſt by the following 


(0 Cov. De Adulteriis.1. 35. Reſcript of Honorius and Theodoſiur, A. D. 42 1. (c) St 
Mulier Repudii oblatione, fine ulld legitimd causd d ſe dati, diſceſſerit, ne 
viduitatem Stupri procacitate commaculet, Accuſationem repudiato Marito 
Jure deferimus. She may be proſecuted alſo, tho ſhe has married the Man, 
who in her late Husband's time was her Adulterer. So Dioclefian and 
9 | Maxt- 
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end u. of Apvirbar: - 
Max inen, in their Reſcript to Phbur. (d) cin Obe ba Lag. g 


monii non extinguitur. | 
Tu Queſtion is more difficile whether a maitied Comes Whers 
is liable to a Proſecution from her Husband for Adultery, or not? For 
the Negative, is cited that Law which we had occaſion to mention a 
little above. Si ea que le) Stupro tibi cognita eff &c. oa Cov. ibid. L 22. 51 
And this Clauſe in another of Conflantine's : (f) He 2 Hm 15 2 


autem immunes 4 Tudiciarid Severitate & St St upri c e in fn 


Adulterii præſtentur, quas Vite vilitas dig obſerwatione non cre- 
didit. Far the Affirmative, a paſlage of U U 2 is alledged: (g) Sed & 
in ed Uxore poteſt Maritus Adulterium vindicare, 

Volgaris fuerit : quamvis ft vidua eſet, impund in ed © @f 4 ge. oth 2 
Stuprum committeretur. 

To reconcile theſe Laws, we muſt either fay, I. That before the 
time of Diocleſian ſhe might be proſecuted ; bur that the Law was al- 
tered in this matter by Him. Whether it was fo, or not, I can't tell: 
irs certain, that Viſtilia propoſed to evade the Julian Law, (b) by en- 
tering her Name with the Ædiles as a Common (6; mn Aua L. a. e. 87 
Strumpet; and yet it ſhould ſeem, by her puniſhment, that ſhe was within 
the reach of it. Or, II. We muſt take Cujaciuss opinion: That the 
Husband might proſecute ſuch a Wife, if ſhe were not under Circum- 
ſtances of legal Infamy by her Lewdneſſe. ce Uxorem vulgarem, (ſays 
« He, upon that Clauſe in Tet; dicit de ea (i), (5 gene. in L. 4. Papin 
« quæ libidinis caus vulgò le præbet — Os coe!“ rt er 
« tempto honore Matrimonii : At infamis non eſt, antequam depre- 
« henſa ſit, &. So that except ſhe has been raken in the Ad; or 
proſtitutes herſelf for Gain, as well as Luſt; or has made public profe eon 
of Lewdneſſe ; ſhe is not infamous in Linyy (I ſpeak of he Roman Civil 
Law,) how common ſoever ſhe makes herſelf : and therefore may be 
proſecuted Lege Julia. And yet Viſtilia abovemendoned had made (du- 
ring Coverture) ſuch publick profeſſion of Lewdneſſe; and notwit 


dhe Infamy, was proſecuted and puniſhed. Or we muſt fay, UL. That 


Ulpian is to ** underſtood, of a married Woman who had 2 common 
before her Marriage. And this Senſe, (which I think moſt probable 
of all,) the Marginal Note in Van Leewwer's Edition gives it. But Clarus 
ſays, () the common Opinion is, that the pfnleul 

with ſuch a Woman, even after her Marriz is 


not puniſhable : and in his own Judgment, ſte herſelf ello is not; cho 
he acknowledges, every body is not of his Mind in this. 

IT Is certain, that tho the Wife takes up the Profeſſion of a Common 
Baud, or hires out herſelf to the Playbouſe, in hope by the Infamy of 
thoſe Cheers to evade the Cognizance of the Law, ſhe may never- 
theleſs be proſecuted for Adultery. By the Julian ſhe could not: but 
the Senate, finding afterwards the Inconvenience of that, made a par- 
ticular Act to correct it, Mulier (I) que evitande ens Df. At Leg fa. a 4 
Adulterii gratid Lenocinium fecerit, aut: operas 2 10. Mater. 5. 


{Cri wer. 5. $. 4. 


Scenam locavit, Adulterii accuſari, danmarique, ex Senarhs-Con N. pare : 


S0 ſays Papinian. 


anted Adulterium cum eo cui ſe poſted muptiis ſaciavit, velaments Mairi. Nee 


= 
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JF m 1 (m). Biſon. Ad Leg. Jil. A Concubine (m) is not puniſhable for Adultery 
6 _ dere dh ſhe n lawful Wife of i 
111 N 
rr AN CIE NTI v, (i) neither the Aiſtreſſer of pub- 
i dult. lx. Aächterium. lick Houſes, or Taverns, nor any Servants they kept. 
4 | were puniſhable for Adultery : becauſe they were looked upon as Com- 
'} mon Proſtitutes of courſe, and their Houſes as little better than pro- 
feſſed Bawdy Houſes, But this was in part altered by Conſtantine the Great; 
and the Miftreſſes of Taverns are now within the Reach of the Laws 
ainſt Adultery : tho Servants there; for the vileneſs of their Rank, as 
> . and becauſe they miniſter Wine, (the grand Incentive of Luſt,) to 
the Gueſts that debauch them, are ſtill (by Civil Law) exempted from Pu- 
| (s) Cov. De Adwlr.1. 29. niſhment. Que Adulterium commiſit, (o) utrum Domi- 
ues Adulterium. & Cor. 4 . = ; 3 
Trop. cod, Tit. l. 1. na Cauponæ, an Miniſtra fuerit, requiri debebit, & ita 
obſequio famulata ſervili, ut plerumque ipſa Intemperantie Vina præbuerit. 
Ut fi Domina Tabernæ fuerit, non fit a vinculis Juris excepta: fi werd 
potantibus miniſterium præbuit, pro vilitate ejus que in reatum deduci- 
tur, accuſatione exclusd, liberi qui accuſantur abſcedant. &c. | 


It. III. We are to enquire into the manner of the Proſecution, or the 
The Proſecution: . | . | 
Circumſtances to be obſerved therein. 


CTwe) By the Julian Law, the Husband, or Father of the Adultereſs have 
1,4) F. 4d Leg. Ful. 4s A ſixty Days allowed them (y) after ſhe is divorced, to 

Meine, © enter an Accuſation of her for the Crime. And the 
Husband beginning his Proſecution within rhoſe ſixty Days, is ſaid to do 

it Jure Mariti; whereas if he commence it after thoſe days expired, he 
is ſaid to proſecute only Jure Extranei. We ſhall have occaſion to 
PPIy this Diſtinction by and by. In the mean time, the reaſon of 

is latter branch of it, de jure extranei, depends upon, or is to be 
explained by the Liberty which the ſame Julian Law gave to Stran- 
(a) F. Ibid. 1. 4. $i Mari. gers, (4) or Whoever would, to enter a Profecuti- 
1 on of Adultery within four Months after the ſixty 
Days reſerved to the Husband or the Father: ſo that if neither of theſe 
would proſecute in the Time preſcribed them, any body elſe might 
do it within four Months more. But tho this liberty to Strangers 
ſtands repealed by Conſtantine, as I have ſhewn in its proper place; 
(+) fac. 'Geabeſh bn the Husband (r) may ſtill, (as alſo he Low before,) 
Aur begin to proſecute after the ſixty Days, jure Extra- 
nei, in alluſion to the Right which Strangers formerly had, tho now 
they have it not. | 
;) F. Ad Leg. Jul, de 4 BUT if no Profecution be entered within five 

Vl I. 29. Mariti-S. 5. &. 7. Tears after the Faft committed, (s) it cannot be Pro- 
ſecured at all; ne crimen quinquennio continuo ſopitum excitetur, ſays Ulpian. 
(1) Fer E, FA. T'HESB different preſcriptions, of ſix Months, 
feripeione. F. De Algen and five Years, Cujacius underſtands thus. (f) *“ A- 
« dulterium ſimplex in Adultero tollitur præſcriptione quinquennii con- 
«tinui: in Adulterd, præſcriptione Sex menſium utilium. And he ſays, 
the Law favours the Woman in this matter, ar the aweaker Sex, more 


| | 


u 
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chan the Adulterer. But Briſonius, in iy opinion, gives à better and 5-10. rt 
this Preſcription of fre Tears ſhall be computed (in 4e 5. . 


the Caſe of a Wife, as well as of a Widow,)-froth the' very day of the 
Faf committed : that of fix Months, (viz: Sixty Days to the Husband 
or Father, and the ſucceeding four Months to Strangers, ) commences 
from the Day of Divorce for Adultery. So chat if ſixty Days, or fix 
Months reſpectively as before, be not paſſed ſince the Divorce; yet if 
it be full fve Tears ſince the Commiſſion of the Crime, Preſcription may 
be pleaded to any Indictment on that Head. Except in be follow- 
ing Caſes. 1. where the Proſecution, beginning with the Woman,” (as, 

if ſhe be a Widow, it may; and then ſhe muſt be firſt convicted, be- 

fore the Adulterer can be Proſecuted;) ſhould happen to be ſpun 
-out (w) ſo long as till the five Years are expired. „) | 11 led. Fat. 4 

And 2. where He that has begun (w) his Proſecu- i | 31- Quinguenninm. 

tion within the five Years, does not heartily purſue ir, but trifles in 

it, or lets it drop; and another Accuſer will take it up, and proſe- 

cute the Cauſe afreſh, and the five Years are over when he does fo. 

In both theſe Caſes, the time that was fpent in the former Proceed- 

ings ſhall be diſcounted. 3. If the Adultery were inceſtuous, they may 
be proſecuted (x) at any time, and can never pre- (5) F mid L. 39. vim pf 

ſcribe on that account to the Accuſation. So alſo, Vin & 5. 174/riptioe. 
4. Where the Adulterer raviſbes the Woman, no Preſcription favours 

him. For Raviſament is not puniſhable by this Julian Law De Adul- 
teriis, (to the Caſes within which, the Preſcriptions ſtated by it muſt 
certainly be confined:) but by another, De vi publics, or by the Con- 
ſtitutions of later Emperours, which allow it no Preſcription at all. 
un Man and the Woman G9) cannot path of 4 f b. ai, 1.55 gan“ . 
them be Proſecuted at once, the Husband himſelf jin Ae, $; 6; Dive; & font 
cannot do it. However, this, as Paponius tells us; 4 & Aldrin. LS 


i 
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[ 22. Arreſt, 9. n. 2. in fm.) is not obſerved in France. And in the Civil 
Law, the Caſe of Adultery that is inceſtuous, (2) is () f. ni. 1. 45. vim 
excepted. And even in common Caſes, it ſhould N. 3. 7. t 
| ſeem, (a) that tho one and the ſame perſon ſhall not (e) Fr Ibid. 1-15. Denun- 
Proſecute both the Criminals at once, (the reaſon . f. 1. 4 EFF 
of which, I confeſs I don't underſtand) yet two different perſont may 
accuſe, the one of them the Adulterer, and the other the Adultereſs+ 
k 2 7 ab codem ambo fimul poſtulari non poſſmt, à diverſis tamen 
REGULARLY, the Adulterer (b) muſt be firſt (4) f tbid. 1. 5. Nuptaw. 
Convicted, and then the Adultereſt; if ſhe be a Married Woman! 
bur if a Widow, accuſed of what was done in her Husband's Lifetime, 
the Proſecutor is at his Choice which he will begin wich. 80 chat 
if ſhe continues undivorced (c) from her Hiis® (e) . Ad Leg. Jul. 
band: or being Devorced Matries any body elſe y PETS ﬀ —_ 
(e) before Demmciationz i. e. before it be de- f. f. g Aber & 
clared to her that ſhe is to be Proſecuted for her fam. '$, x. Nuptn, 
Crime: The Aduſterer ſhall be proſecuted and Convicted firſt, befors . 


» 
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3 u Len che Woman be 1 I he be acquitted, e ſhall be deemed In- 
=_ and no Proſecution entered againſt her: And tho He be C. 
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villed, yet ſhe ſhall have a full Trial, to bring her ſelf off if he can. 
The reaſon of this; in che Caſe of a Stranger accuſing, is good. It 
6 H A 144.94. 44 is allowed, in favour of the Married Woman, (d) chat 
lb, c., the good Agreement of Husband and Wife ould 
not be diſquieted, al it plainly appear there was juſt occaſion 
for it. Vet even to this there is an Exception; unlefs the Stranger 
has firſt accuſed the Husband of Lenocimium, or conſenting to his 
Wife's Adultery. But if the Husband himſelf do Proſecute, Þo good 
Agreement is broke already; and yet the Law holds, even with tes 
gard to Him. : W T5 1 = 
oj Km 15.66. INDEED; if the Adulterer dies (e) either before 
wonciaſſe. $. 7.1. 18. & 1. 19. Impeachment of the Crime, or before he is con- 
(f)1. 11. Miles. $. 4. 4- victed, the Woman may nevertheleſs be Proſetuted. 
ra 1 eee 4”: And fo, on the other hand, (f) tho' the Woman 
Hin , . 8 B. be dead, the Adulterer may be convicted and pu- 
funtto. & 1. 5. Nuptam. niſhed. And tho' the Husband be dead, in whoſe 
time the Adultery was committed; (g) yet the Woman may be 
proſecuted. | ba 500 
IT ſhould ſeem now, as if the Hushand proſecuting might begin 
. with which he pleaſed. For Juſtinian directs; (hb) 
e. B. F. 2. die Adulterio Maritus putaverit poſſe ſuam Uxorem con- 
dinci; oportet virum priùs inſcribere Mulierem, aut etiam Adulterum. 


taſcriptio e THE Husband, undertaking this Proſecution, muſt inſcribe, As 
mumnz] well as any other Accuſer; as we ſee by that Novel of Juſfinian now 


cited. To ſcribe, is to exhibit a Libel of Accuſation, and write his 
Name to it; whereby, if he did not prove what he laid in charge 
againſt the perſon accuſed, he ſtood obliged to the fame puniſh» 
ment which that perſon ſhould; have upon Conviction. Formerly, 
the Husband had the privilege of not being bound to this. So Con- 
| (i) Gov. L. 9. Tit. 9. de Jfantine obſerved,” and confirmed it, (i) in his Con- 
alt.. zo. Qui. ſtitution, Quamvis Adulterii: '< Nec Inſeriptionis 
. Gd. S vinculo contineri, cum Jure Mariti accuſaret, ve- 
« teres retro Principes annuerunt. But (&) if after the ſixty days als 


lowed him, he accuſed her jure Extranei, he would ſtill be liable to 
Inſcription and Judgment of Calunmy. e e e er [IT 
CALUMNIARI, (lays Marcian, eſt fe alſa Crimina intendere. Nor 
He, who barely does not prove (I) his Accuſation, is a Calumniator: 
G As C Twiillian, but He, Who appears to the Court, to have laid and - 
. C. Turpillian. . . | . ; > 
(L. 48. Tie, 16.) l.. Acala. pur ſued this Accuſation with Malice, or an Intention of 


n | 
wy 1 cd. Tel ALI defaming, The Judgment hereupon, was Lege (n) Rem- 
8. C. 22. Kg, Auriqg, ke. mia; and that was, to be burnt in the Forehead (u) 
man. L. 9. c. 25. with the Letter C. or K. for Calummiator. But this 
* E way of puniſhing it grew into diſuſe: for Paulus (o) tells 
. ay of punii diſuſe: for Paulus (o) tell 
us, the Puniſhment was extra ordinem, or arbitrary, pro qualitate admiſſi, - 
Din the Code, in one Law, it is Infamy (p), [Infamie 


(4) 14 l. 16. ſupplicium ſequatur. And by a later Conſtitution, ob 
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EHanmius arid Thodoftws II, G ib is m 
wich what we ſaid before of Inſcription; Calimmimniter ad otnlifiant poſed 
Similitudo ſapplicii; to ſuffer the ſame puniſhment, as the perſon actuſed 
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Bals sOoNIUs ſys, () the Farher and che Huf. 407) rife. & Leg. Jul 
zand have this Advantage, that they may accuſe fer { „l 
Adultery; without being obnoxious for Calumny. In the Hus bande caſe, 
the Laws which he refers to, do very plainly exempt him: [CoD 
Adult. I. 6. Jure Mariti; and F. De Minoribus, (L. 4. Tit. 4.) P $5! 
Auxilitim. $. 1. Sed & in ſenaginta. But ff. Ad Leg. Jul. de Adult. 
J. 30. Pater, ſeems expreſſſy to deny it to che Father 5 and J. 14. 'Ts 
cujus, (in fin.) as directly againſt it in the Husband 5 Jure Mariti qui 
uccuſant, Calumniæ periculum non evitant.] Which Accurſius reconciles 
thus. Theſe latter Laws take place, where the Calumny of the Huſ- 
« band or Father is fo evident; that there is no Excuſe for it: for it would 
cc not be right to ſubject them to ſuch danger, when only the grief they 
« conceived at the Injury ſuppoſed to be done them, puſhed them on 
« to proſecute, it may be raſnly, with too much Hear, and not ſufficient 

grounds; ] “ leſt, knowing themſelves to be ſo expoſed, it ſhould deter 


dle che dhe dean 4. 
c IS: CD 
unter ad vindiffant poſcat Tinſhment.” 


« them from proſecuting at all, tor fear of Puniſnment if they failed 
« in the Conviction. But indeed, | when i it appears that the whole is 4 


0 


* 


Deſign, and they only want a pretence to be troubleſome and vexa- 


« tious, {6 that the Calumny is plain; they ought not to eſtape, if 


ce they dont prove their Accuſation. However this be, if after the 
ſixty Days allowed them, they proſecute jure Extranei, they ſhall then be 
liable to the Pains and Penalties. of Calumny : for if they could hold 
in their Reſentments ſo long, there is more to be ſuſpected when they 


pretend to let them looſe. 


THz Proſecution once begun, tho' it be jure Mariti, He muſt gb oft C Abu 


with it; except there be expreſs leave from the Court to let it fall Which 
Leave the Law calls Abolition. For this we have a ſmart Reſcript of 
Valerian and Gallienus to Arc heſilaus, who it ſeems had a mind to drop 
his Proſecution by default. They tell him, () He re e 
« qught to apply to the Preſident, before whom the  Criminis poſtulzns,Pracidem, 
« Proceſs had been begun; and would find himſelf rit intcars,adiredekes. C. 
« much miſtaken, if he thought, that deſiſting with - inimans egal Anbieter, 


iſtimans etiatifi fimpliciter, 


cc * | id eſt, ſine Abolitione deſti-/ 
out Abolition, or Leave from the Court, the Se- fte, sea, dell 


c Harne | rr 1 W 2 tuã futurum locum 
natus- Conſultum would not reach him. And know $5 wi gen gun r 
« this farther, (ſay they) that the Law has, upon 


Frincipes ſæpè ſanxerunt- 
« this account, deprived you for the future of all Nn fail 4 
Capacity of —..— ſuch Accuſations: for by est quin f. Baenete Faru 
* Decree of the Senate, and the Petronian Law; He ©,-<8* F*tronis, ei qui Jure 


4 | + wed Viri delatum Adulter᷑ um non 
« who in right of a Husband proſecutes for Adul- Peregi, e 


Crimen deferre permitti 


« afterwards permitte 


This is but declarative 


cc tery, and does not - through with it, is never Cop. L. 9. Ti. 9. De Adul- 


teriis |. 16. Abolitiongm. 
BOS i eb 


indeed, of what was Law before: but it is con- 


veniently laid together. The Senutus-Conſultum referred to, is the Ter- 


pilian; whereby the Puniſhmenit i 


ncurred by one that begins a proſecution 


Judicii 
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Fate Led! Judicii publici, and deſiſts without Abolition obtained of the Oourt b 
Puniſhment. 2, Fine of frve Pounds. of Gold; as we learn from Ff. De Prevaticatione 
(.I. 47. Tit. 15.) 1. 3. Frævaricationis 5. 3. Si ide quis. The laſt Claule, 
of being rendered incapable of proſecuting again for Adultery, has its Law 
in F. De Prevaric. I. 5. Accuſator. and in F. Ad S. C. Turpil: (L., 48. 
Tit. 16.) 1, 2. Vi deſtiterit. ef. * TIT | Tn . 1 r (6 gx) 
THz fame is, to be obſerved. by the Father or Uncles, if theyproſe- 
cute: they may withdraw the Indictment, but it muſt be with leave of 
the Court. Cop. De Adult, l. 3 0. Quamwis.] And it muſt be deſired 
(i Calvini Lexic. Jurid. for juſt cauſes ; alle ging Miſtake, Raſhneſs, Paſſion, 
v. Abolitio. or the like, (ss) for having begun the Proſecution 
too haſtily : not from ſecret Corruption, or compounding the thing for 
Money. For Dioclefian and Maximian;. and before them, Alex. Severns 
00 Cov, De Tage. (L. (7) provided, quod tranſigere, vel paciſci de Adulterio 
2. Tit. 4.) l. 18. Tranſigere. & Hon liceat. The reaſon of which, Alciat (u) gives 


Cop. De Adult. l. 10. De Cri- | 
ive. ; from Bartolus and Baldus: © Solet enim ſæpiſſimè 


N rrüd. Nee c & clam committi; humaniterque Mœchi ſecum 

„ putarent, ſi pecunia Stuprum emere poſ- 

« ſent. But if the Fact be only ſuſpected, and the Evidence not full, 
Alciat is of opinion that it may be compounded; but even then, it 
muſt be before, and not after, Proſecution begun. 

Ir remains now to give an Account, 
Iv. IV. What the Puniſhment formerly was, and what it is flill by 
— bse Civil Law, upon Conviction of Adultery. 

AFTER fo long a Title in the Drégsrs, Ad Legem Fuliam de A. 
dulteriis coercendis, and ſo much nicety of r there with regard 
to the Proſecution of the Crime; it may ſeem ſtrange, the Compilers 
of that work ſhould entirely forget to acquaint us with the Puniſhment. 
But I take the true Reaſon of their neglect in this matter, to have been; 
that the puniſhment judicially inflicted Lege Julid, (whatever it was,) 
had long before been abrogated and changed by Chriſtian Emperours: 
and therefore, ſince it ſtood repealed, they ſuited their Compilation 
to the then preſent State of the Law; and taking no notice of an 
obſolete Pauly, took into their work only ſo much of the old Lex 
Julia, as they found ſtill in force, for the reſolution of ſome caſes 
that might happen, and the regulation of certain Circumſtances be- 
longing to the Proceſs. 5 | 5 

I T's true, from other Titles there, we learn ſome Incapacities that 
affected, (and I preſume, may yet by Civil Law affect) the Criminals; 
and theſe, partly from the Julian, and partly from their Common Laws, 
the Jus Prætorium, &c. As Firſt, Infamy. | 

Cf.) AN Adulterer convict, is not to be received into the Army. So 
(») f. De remilitari. (L. Arrius Menander. (w) Adulterii, vel aliquo Fudicio pu- 
> 5. Ig © Bf, hos danmati, inter Milites non ſunt recipiendi. If 
already in it, and convict of Adultery while he is ſo, he becomes fo 
infamous, that the pronouncing Sentence upon him for that Crime 
ſhall, without farther declaration, diſcharge him of his military Oath; 


\ 8 ; *: A : . 
| 206 af x : | D U L T E 1 | 7 


_ 


enn VII. . AI AN 8 10 
and being thus Caſniered, he ought not 0 rene in he Cie, r - fr 2 0 
cher place, where the Emperour ſhall at any time i qui ment... 
be — — (x) Miles, Jui Lege Fulid, de A r 
fuerit damnatus, ita infamis oft; ut etiam ipſa Sententis eum Sacramento, 
Ignominie causd, ſolvat. | Ignominid autem miſſit, neg te in Urle nemus 
alibi ubi Imperator elt moruri licet: ſays: Llpian. ors "np ſent to 
take his Trial for it, cho acquitted, cän he ever be received into the 
Army afterwards... (y) I_gnommid miſſus ad judicem 00 W las) 1 


pon remitrendut eſt; nec nochſiends Poſted: e EMT oY 
militare, licet fuerit al ſalutur. 

THE Adultereſi is infamous, if e [rity the * was not i 
in I Act; or, - ſhe. were dart in the dd, cho never Proſecuted. 
So Ulpian.. uod ſi non enſa, (2) dannata n. En 

1 275 80 notetur; _ pho Le damnata 13 . = 7am - | 
eft: At fi deprehenſa quidem fit, ' danmata autem nom ſit, norata erit. 
Ego puto, elſi abſoluta fr poſt, deprehenſionem, adbuc tamen 'notam illi obeſſe 
debere: quia verum eff eam in Aale ee Lan Mz os 


ron ſententiam notaverit.. | DAG 1 | 
SECONDLY, As a Cs of. dal * are oY 2d (Xet admitted 
mitted witneſſes to a Will, or in any Court of Law. A Will is 1 
lid, and no Inheritance or Diſpoſition can paſs by it if ſuch a ones 
name be put in Atteſtation of i It. Soio 1quidem Tras H De Teflibus: (L. 22 
Fatum (a) eſſe, (lays. Papinian,) An ad: —— Ar A 14.600 quider. . 
faciendum adbiberi poſſit Adulterii danmatus?\ Et ſane juſt: Teflimonii of- 
ficio ei interdicetur, Exiſtimo ergb, negue Jure Civili It . dualere, 
2d quod bujuſmods Teſlis proceſſit 3 neque: Jute Prætorio, quod Jus Civile 
ſubſequitur : : ut ntque Hereditas adiri el eo; n Poſſeſſio | dari 
poſſis, So (b) Paulus. allo; Prohiber Lexifulia te Ad (6) F.0d Tel, 38 
d Aeris Teflimonium dicere.\condemnatam mulicrem!\':'\; 0 Fi it Hy nh yen] 17 
LAsT IV, Neither che Adulteret himſelf, not any other perſon may 
marry the Adultereſs. But this we reſerve for 2 Scion by its ſelk. 
Tuzs things, however; were fat from, 8 all che e 


* their, Crime. Ler Julia, 5 wer e bend. Paſla es in the 
Roman Hiſtorians an. Poets; had as were 


convict a Adultery 2 What d e was, our rl Layer, Commen- 
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|  ſuppol Sis up- de, 
on — is ſal 0 it = 7 ieee Wen en, 


55 indee & ſeem — 
. jexptcks tO) the, Tupel (e) Ao Julia de ud O nen, L. e, ne. 18. 
ul te 2b. Alienarum b. publics Fadi $. 4. 
Nuptierom, Gladi ll, panic. & cab, ui cum Mascus de But in 
the firſt — reak the Argument from e dehin 
has very well — for the Expreſſion: When e was. dr dor 
he fays, 1d) chat et the Julian 121 being the cheſts G Sat % 
« that inflicted Pains and Penalties, in Judicial Courſe Al for Adultery ; 
60 and ct altered and augmented fin 3 by Cbaſtantin⸗ 
and other Roman Princes oy — Compilers of the Code W all 
« TN Alan and Auginentations under.che bega Title, of 2. 
1 O 2 «Tia 
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. 3 4 
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Relegation. 
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Lay de Adulteriis; does not intend chat (ſtrictly) which was macle b 7 
te Auguſtus; but along wich it, and under that general Nantes the 
ce Conſtitutions of other Eniperouts ſince, relating to che matter of 
te that Law. To confirm Gm. pov me leave to obſerve, that the 
very Phtaſe which Fuſfinian uſes, | temeratoret alienarum Nuptia- 
rum gladio punit,] ſeems to be borrowed from Conftantine's Law (which 
we ſhall meet with in its place,) expreſſing, itz Sacrilegos Nuptiarum ga- 
dio pumiri oporter. As Menochins has ſolved it, ſo do Fabri, Hottomany 
(e) Seld. Ux. Hebr. L. 3. Cujacius, Balduinus, and Mr. Selden | e ) allo under- 
c. 12. P. 384: ſtand it. And this I believe to be the true Solu- 
tion. For, in the next place, we have ſufficient reaſon from the Di. 
geſts, as well as other remains of Antiquity, to conclude, that what- 
ever the Puniſhment was, it was not Death: v8 why 


* 


Tus we argue from thoſe Paragraphs in the Title De Teftbur 


* 


fl. 14. & 1. 18.] which diſcharge Criminals, convict of Adulrety, from 


being Witneſſes in any Cauſe :. and from that alſo, De hit qui notan- 
tur &c. [1. 2. $. 3.] and that De re militari, [l. 4. H. 7. ] not ſuf- 


fering damnatos Adulterii ro bear Arms for the Public: all which have 
been more largely cited juſt above, under the Head of Infamy ; and 
all of them plainly ſuppoſe the Life of ſuch Criminals not to be touch- 


(f) Cajac. ad l. 9. Tit. ed. 5 But the Argument which Cujacius ( f) looks 
9. Cov. De Adulreriv. © upon as the beſt; and not to be evaded, (as thoſe 


Co p. de Adulteriis, | fi quocunque modo penam capitalem evaſerint 5] is, 
thar dan Vi. De e 
( f. De | Queſtionib. pes by che 1 of Inceſt, and becoming there 
(r. G. ns SOLE Ya? AT ur tn ae aer 
quis vim. y a complicated Crime, (as Marcian himſelf takes 
notice there,) is puniſhed only by Deportation to an Iſland; which, 
how ſevere ſoever in the Civil Conſequences, falls ſhort of Death. 
Tr x Puniſhment, therefore, by the Julian Law, (Urictly under- 
ſtood,) muſt have been nor only leſs than Death, but leſs than Depor- 
tation or Exile: and it is, with the greateſt probability, concluded to 
(h) mem Ni iE. e. 85. TRHUS V iftilia, ( h) an Adultereſs convict, Was 


n 


f# a3} 3 


D stem. in lug. e. 65-\\ ſent to the Iſland Seriphos, The two Julias (i) alſo 


his Sentences to be genuine, ) are ſo full and clear in this matter; that 


(Aer Dunghierand Niece, wees piglithal de ige ip, 36 fa 


(% Nici Annal. I. a. c. 30. Ius, the Adulrerer of Apuleia Varilia ſuffered: «(ky for 
0 2lini L. 6. Erz. Irah and Africa were interdicted him; which is What 
they call aplteiter ralegari.. And the Adulterer (1) of Galitra was dus 
puniſhed by the Emperour h 'hA af 
B UT. the W. ds 0 Paulut, (if we allow the following Paragraph in 


(=) ol lt Sen. recepe, noching can be more deciſive. **(m) Adulterii con- 
es. 1. 8 ps Adub.$.13; cc victas Mulieres, dimidiã parte Dotis, & tertid parte 


e bonbrum, ac Relegatione in Iyſulam placuit coerceri: Adultetis verò 


© wivis, pari in Infulan Relegatione, dimidiam bonorum partem auferri; 
RATE e ( | 


£ « dum- 


* 7 \ | 
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4 409 
„ dunimodd in diverſas Inſulas relegemiur. This: Patdgtaph I find in 5. u. 2. 
three Editions: In Cjaciurs of the Tbeodoſiam Chat, with the Fragments rmiftnices.s = 
of ſome ancient Lawyers, printed at Paris by Sabuſfiam Niwalle, 1 6s. 
40. And in Ritter/bufius's of Paulus, at Norimberg, 1 594.” But it is 
CojAcius, who profeſſes hiinſelf all along 


2 of the JDINIC n; that 
Relegation, (not Death, or Deportation, ) was the puniſtment by the Fu- 
lian Law; and had er to 0 e it in ſe⸗ 2 
veral parts of his Works, from ſome of thoſe Argu- Papin: De Adult. ad l. 11. 
A mentioned above, and from ſome 9 F — Peri 4 
himſelf at laſt, as an entire Confirmation of it, (o) up- 0 N i 
on the paſſage abovecited from Juliur Paulus, which he had not before 
diſcovered. And indeed, it gives us at once a ſatisfactory view of what 
that Law- inflicted for Adultery, both upon the Man and the Woman. 
Upon the Man, the forfeiture of half hir Effate; upon the Woman, that 
of half ber Dower, and one third part of her other Poſſeſſions: and up- 
on both of them, beſide this Forfeiture, Relegation to an Iſland; but 
not both of them to the ſame Iſland. So that now, now amplars %obis 
fit quærenda pama Legis Juli. ane) 0 fuel ti 6c 
Bor nevertheleſs, — be fit to 1 Objection ſtart- 
— how came the 3 to ien ſo . im _ 01 
ſevere and heavy? Why did Tiberius 3 to ſereen Apuleia Varilia 
from it? And what occaſion had Juvenal to call it; — amaram; atque 
ipſi Marti Venerique timendain ? for there could ſcarcely be inſſictod 4 
milder puniſhment for ſuch à Crime as this; than Relegation 3 by which 
their Civil Freedom and Privileges remained untouched. To this Breſ- 
ſonius himſelf anſwers; that it was not merely che Relegation, but the 
other penalties added there; which made chat Law ſo tetrible : for Wo- 
men convict upon it might nemer mary again, nor could be admitted 
to give Teftimony in any Court, but were under public and legal Infamy. 
Yer this does not ſeem to carry ſo much Terrot in it, ( nor does che 
loſs of half her Dower, &c.) as what he takes notice of farther; the 
power given by die Fulias Lan to ſome perſons, w hill the Criminals, 
if taken in the Act: of which I have ſpoken before, SeF, II. And chis 
is moſt probably what Juvenal aimed ar, hen he laid, it was a Puniſh- 
ment which even Mars and Venus, (who we know were taken in Bed 
together) had reaſon 10 be afraid of. Nor is it a wotider;” chat Tiberius 
interpoſed for his Kinſwoman Vurilia, in tenderneſs, to ward off che Sen- 
rence by the Julien Law, if it were only Nelegariom : for Relegation, in 
this caſe, was of the ſevereſt kind; it was into 4 remote Iſland, at a diſ- 
conſolate Diſtance from all cheir Friends and Concerns; and there they 
were confined, ſo as not to ſtir Gut of it, either for a certain term of 
Years, or for Life, according as the Sentence was: therefore” he miti- 
ted the Law wich reſpe& to Her, and only ſent her to teſide two 
indred Miles from mee. N Fra oath. 


V Cujarins in libr. ſing. 
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$.31. 26; Se k. was the ſtated Puniſhment of Adultery fon thtee hundred Neat 
Fanzine. or 


a cg 


HV Bans 


wards, till Conſlantine the Great made an Alteration. e Cinil ; 
— Law herein, and mem that Crime with Death. 1: oh 5194) 8 
3 PI b., Qu Amy 15: Hdulterii Cimem dec. N which Ohm 
a): Cp. L. 9. "Tie. 9: oy 
allt. I. 30. Drag, , —— having «ſettled ſeveral Points, wich regard 
to the Accuſers, and the Proceſs upon Adultery, (referred to, as 
vas occaſion, more than once before,) concludes with this penal San- 
tion; Sacrilegos autem Nuptiarum Gladio wer 4 Fo chat they 
were to loſe their Heads for it. ms: | * 
TEIs Clauſe, indeed, does not appear at the das of hat fame Conſti 
(7) CxjaciiObfery. lic. e. ii. tution, as it ſtands in the Theodoſian Code: and (r) Cu- 
jacius therefore thinks it to be none of Conftantine's, but added by Tri. 
bonian from ſome other Law. For he will have it that Conſtantius and 
Conſlans, (Sons to that great Emperour, ) firſt made Adultery capital. 
G $414, Ur. Hibr. L z. Mr. Selden goes farther; (s) and will not have it doubt - 
c. 14. p. 38). | ed, that before Tuſlinian's time, Adulterers were not, 
by any r and conſtant Law of the Empire, puniſhed with Death. 
Bur with the leave of thoſe great Men, and others who may 
be of their. mind in this, I think there is good Reaſon to luppole, 
that in the time of Conſtantine the puniſhment was Death. 
FoR in one of his Edidts to Catullinus, A. D. 3 14. we find him giv- 
(2) Cov. Tazon. L:9.7ir, ing Direction to his Judges, (t) Ne. CAPITALEM in 
40. De pan. l.  quempiam promant, ſeveramque Sententiam, (and he in- 
ſtances in ADULTERY, Murder, c.) till the witneſſes were all clear 
and unanimous in the main point, and the Conviction full. Now from 
hence it appears, that Adultery was at that time puniſhed capitally. 
And tho I am ſenſible, that capitale ſupplicium, in the Ages before C. 
ſtantine, was not reſtrained to Death, but uſed alſo for Loſs of the Ro- 
man Freedom and Privilege, ¶ F. de Verb. fign, I. 103. licet.] condem- 
nation to the Mines, and Deportation; ¶ ff. de pænis 1. 28. capitalium':} 
I ami miſtaken, if in that very Reign, or a little earlier, in Dioclęſian s, 
it did not begin to be | underſtood only of Death. But I am farther 
confirnied in it, that we are to take it "Arictly in the preſent. cale, by 
obſerving, that Adultery is joined here with Murder which as à moſt 
90% 05S OW Cory. atrocius Crime, was then, and long before, (u) pu- 
I #7 nithed with Death; the Deportation appointed for 
it 1725 the deln Law, being ſet ade . Cuſtom, in the Panik 
ment of ordinary Perſons at leaſt. | vm 
IN the next les. I would' argue om a Law of uten the Son 
1 Succeflor of Conſautine; where prohibiting groundleſs and trifling 
Appeals (moved = to che Delay of udgment, ) in Capital -Caul 
he writes thus to cee A. D. 339. which was but two years af. 
(% Cov. Tuo, Ir ter the Deceaſe of his Father. Oportuerat te, () pul- 


11. Tit. 36. Quorum Aare. 


„b ici Inftituti reſpetu, confeſſione deteftos Legum ſeve- 
ritate punire; nec fruſra VIT AM differentum moratorias pro voc at iones 


admit tere: ſed delatum Adulterii Crimen, & queſliombus adhibitis adpn > 
MIO, pari ſeeleris immanitate dammare, Sc. 1rifeews! evident to ma 
| | from 


c= vu. n 4151 


from hence, chat before, this Conflitution/ war made the puniſhment EL L497 
ig ical in the dew ſenſe ; for he finds. fault wir n bt 
1 1 roo calily admitted dilatory Appeals upon Trials for Life;ratid 
particularly in kh Cale of Adultery. And tho at the latte ehd \' 2 
this ame, Conſtitution, (which we fhall-haverbecalion foriby And by,) 
he does himſelf gt ve order; chat Adulterers ſhall br“ anche, Wh. © 
Death; yet all chat Conftans did in this, appens 70 be only a new 
ſeverity in the kind and manner of the Death; büt by what is above 
— 5 tis plain that Death, (tho a more ordinary and ealy kind bn 
it,) was the 1 then already in force upon Conviction. 
ſo it was, moſt probably e in * 8 Fathers 8 ho 00 
but in A. D. 337). nl gh 
_ Wrar Gothofred ICE ONES (a is true 5 fe 
chat there is no ſpecial Reſcript of Conſtantine extant, Th * 
by which it may appear, that He firſt had appointed tach t be che 
puniſhment of Adultery. | But I cant ſee what tenſon We have to diſ- 
pute the Authority of 70 CPA or his Compilet Thiboman :' hto tho 
they have tacked that Clauſe, ¶ Sacrilegor Nuptiarum Gladio paniri opor- 
1 to an Edict of Conſtantine s to which it did nde origin. ly belong; 
may yet be reaſonably preſumed to have taken it om ſome Me _— 
ticular Conſtitution of the ſame Emperour, which is now loſt! '' Epe. 
cially ſince Juſtinian himſelf, in Nov. 14 4. c. 16," refers us expreſſly - . 
to Conflantine for the puniſhment of Adultery; and having given us 
in his Code no other Edict to that purpole, ide the name of Con- 
 Fantine, chan J. Quamvis above cited, muſt evidently relate to chat 
uinary part, unitive Clauſe in it,) as . i e 3 
Jg U ag atever rithms Pe the Father's Determination, the 5078 Conan _ 
was ſevere enough in this matter: for thus he ends his Reſcript to 
Catullinus (A. D. 339.) the former part of which, ve had ccaſion 
to look into 31 
PARI fmilique ratione ( )  Sacrilegos fia, 6 Cop: Tuxos. 1 11 
tanquam manife eſtos Nd , ile es vivos, doo . Ko 37% 
vel exurere, judicantem oportet. this che Adulterer was to be pu- 
niſhed as a Parricide; to be e I up a live in a: 55 Sack, together 


with a Dog, a Cock, 4 Serpent, and an Ape; and then how into the 
Sea, or into a River. (z) Or elſe he was.to be burnt : + Sil was 
And this was the puniſhmerit of Parricide in Jul. 4. Alt., 7 * 
Paulurs time; as we learn from his Sentences, L Se . Pane Fork: 


Cop. L. 9. Tit. 17. De his 
5 Tit. 24. Ad Leg. Pomp. de Parricidiis. The Rea- "7 Parentes &c. L unic. | 


ſon of Conſtans for ne Adultery, as a manifeſ Particide, is ac- 
_— 2 7 Gothofred in his Notes 57795 this Law. It is, (lays 


| ) becauſe all the Hope ind Security (6) Parentage, or Relation. in 
Blood, is deſtroyed by this Crime; and Martia iage, whereby all ſuch 
Relation, Families, and Deſcent do legally exiſt, is violated, . 


Bur this Severity laſted not à great While. For (as Goth 1. ob⸗ 
ſerves there alſo, from Ammian. Ae L. 281 c. 1.) in bf Reig 


of Valentinian I. (A. P 368 8. ) we find es lar Ag in . 4 


a 1 1 9 4 
N 3 P & 4 « 0 „ 9 
1 4 


FE” 


01.4 


(2/6 1 og zin! 
3 Cod. 


* f ADULT EN. 


b Ul. = and how long it had been revived before, we usw end! " 
_— n Feheaded fot Adultery : cervice periitabſeiſca, {ay 
ſtorian; which is the ame-with ce er * N bie, Cop 

| | De Adult. : 72, 28 GA iR 180 A A ai 9 
e ee Croll for ought ? know, his guide Füßen continiteq, 
till Majorian ahcreil/it again in the Weſtern Empire, about tlie Yr 

460, and reduced-1 it to Relegation, (as it was formerly by che Julie 

be) „. See. W l. Law,) or Deportation at the moſt, (a) with Confiſca- 

| Gapra ciatam Cop. Tron. tion of Eſtate, and the Power of Filling the Adulte- 

ret if he returned. The Novel by which he ſettled Fe is Ob- 

ſcure and barbarous enough; as we meet with it (ö) at the end of 

(5) Novel. Majoriani Tir. ſome Editions of the Theodofian Code. Büt Mt. 

Wt; Par. e. Selden, from a Manuſcript which he had, has th gi- 

IT e 1% ven it us correctly: and as He has publiſhed it, 
Majorian blames Rogatian as too mild, in condemning the Adulterer 

to a temporary Relegation only, and that he ſuffered him to eſcape with 

Life; but whereas he was returned without leave, he orders him (and 

every other Adulterer for the future,) Deportation, and cen cation of 

all his Eſtate; and that if he came within Italy again, any one that 

would might kill him. 


f . \ gra Juſtinian, however, revived once more the 10 of om. 

the preſent ci. ſtantine, and puniſhed the Man with Death; but the Woman, With 

28 confinement to a Monaſtery: which being the ſt authentic Settlemerit 
of the Penalty, by what we call the Roman Civil Laws, is at this da) 
the puniſhment in force for Adultery, ſo far as the Authority of thoſe 
Laws has been received-in Europe, and . local be national Sta- 


tutes have not altered it. 


Juſſinianus A. Muſonio, Prof Ubi. A. D. 5 41. 


| (4) Now 134. Cc. 10. Ab- S1 quando (4) Adulterii crimen * jubemus 
Death, to the 1nENT. Coll. g. Tit. 17. Ut 
Adulterer.) null Fudicum licear, &. illas pænas * peccantibus inferri, quas Conſtantinus 
dive Memorie diſpo ſuit : Er illis ſimilibus ſubjiciendis fowr » qui medii 
Miniſtri bujuſmodi impio crimini facti ſunt. 
* THI1s puniſhment is beheading, as we obſerved before from Con- 
ſtantine: but whether He reſtrained it to the Man, or not, the 
ſequel of the Law ſhews that Juſtinian ſo reſtrains it; for the 
| Woman. is ordered to a Monaſtery. Juſtinian, indeed, has ſo far 
enlarged it by this Clauſe, chat the Puniſhment of Death is ex- 
tended to al that ate knowingly aiding and aſſiſting in the Adul- 
tery, as well as to the Adulterer himſelf. As to the preſent Praxis 
( Glen sen ere. "ot the Civil Law, Clarus fays (e), It holds for 
$. Aduterium. v.7. © Pe eath to the Adulterer: but Se all Provinces 
have changed ic, and puniſh him N by a Hne. so it is com- 
monly in the Statutes of Italy. And i in Dane their Cuſtom 3 is, 
not to puniſh the Adulterer at dr. 
9247 of his D E Subſtantid verd Adujter i, ff. l Mb Uxorem, Dotem, & 77 ater N 72 
| tias Donationem ei ſalarr= 


"F 


i 5 ? ut partem a noſird Lege datam, 4 otalia Ihe 
ffrumenta non ſubſecuta ſunt, Refiduam verò ejus Subſflantiam, f ſuidem 
fmt A ſcendentes aut | Deſcendentes uſque ad tertium gradum, accipiant Hi 


ſecun- 


i bly By 
fern ond & cu,, s: wed won fin bigfat alight, Hf Yi 
'By this, the injured Husband has no Advantage at all from the E- 
ſtate of the Adulterer ; (whoſe Death for the offence, is ſuppoled a 
ſufficient Reparation: ) but it is diſpoſed of amongſt his Aſcendants or 
- Deſcendants, if he has any; reſerving to his Wife (if he has one) her 
Dower and Nuptial Donation; or in default of theſe, confiſcated 
to the Crown. n E e e and 
ADULTERAM verd Mulierem, competentibus vulneribus ſubaltam, . Aiullaes 
in Monaſterium mitti: Et fi quidem intra biennium recipere eam Vir ſuus T = 
voluerit, poteſtatem ei damus hoc facere, &c. — Si werd prediftum tempus naſtery.] 
tranſierit; aut Vir, priuſquam recipiat Mulierem, moriatur; tonderi eam; 
G. Monachicum habitum accipere, & habitare in ipſo Monaſterio in omni 
proprie vitæ tempore. 


« 
= 


T x puniſhment appointed here for the Woman, is, to be ſufficiently 
ſcourged, and then put into a Monaſtery. If the Husband will receive 
her again to his Bed within two Years, he may: bur if that time be 
elapſed; or if He dye before, and has not received her; ſhe is fo be 
 ſhorn and take the habit of a Nun, and remain there for life. This is 
preſcribed alſo by the Canon Law; ¶ Decretal. L. 3. Tir. 3 2. De Conmer- 
ſione Conjugatorum. c. 1 9. Gaudemus.] only it names no time within 
which he may receive her. But Bajardus of Parma (h Raj pam. in Addi. ad 
( juſtly finds fault with this way of puniſhing. % fut. 8. At. 
Ce It is very unfit, (ſays he,) that an Ker who by the Divine 
Law was to be ſtoned, ſhould now be ſent into a Monaſtery, where 
dc ſhe may corrupt the Ep 2 that are there: for it often happens, 
« that the Company of wicked people corrupts the good; and it is 
ccc hard for one 8725 muſt aſſociate with them, to keep uncorrupted. 
Whether it is to avoid ſuch an Inconvenience, or for wh other rea- 
fon, I know not; but in the modern practice, % cus; Sent. L. 78.4 
(as Clarus (g) tells us,) Women convict of Adul- dal. v. 7. 
tery, have ſometimes been condemned to Fuſtigation, [to be beaten 
with Clubs,] and arbitrary Exile; and ſometimes, only to be ſcourged 
for two days together: a puniſhment by fat too mild for ſuch a 
ET fi quidem habeat Deſcendentes, duas partes accipere eos ſubſlantit 5, C biſobi of 
— reliquam werd tertiam partem Monaſterio, in quod mittitur, dari. Si Her H 
verd Deſcendentes non fuerint; ſed Aſcendentes inveniantur, non conſen- 
 Tientes hujuſmodi Iniquitati; quatuor Uncias eos ſecundim Leges diviſas ac- 
cipere : octo verd Uncias dari Monaſterio, &c. Si verd. neque Deſcenden- 
tes, neque Aſcendentes habeat, aut Aſcendentes conſenſerint hujuſmodi Ini- 
quitati; onmem ejus ſubſtantiam accipere Monaſterium illi conſervandum : 
ut per onmes caſus Viro patta dotalibus illata Inſtrumentis ſerventur. 
Hz RE, the Husband gets nothing of the Effects of his adulterous 


2 


Wife to Himſelf : but two thirds go to her Children, and bne third 
do the Monaſtery; or if ſhe has no Children, but has Parents living 
ho Were not conſenting to her Crime, one third to them, and the 
8 other TWO to the Monaſtery 4 if no Parents, or thoſe ſhe has were 


* 


* 


UI. Lege conſenting to her Crime, then all her Subſtance follows her to the 


Monaſtery. However, by the laſt clauſe, what was reſerved to the 
Husband by Marriage Articles remains good to him. 

00 Nov. 15. e. 7. Aura. BY another Novel (5) of Fuftinian's, all Privi- 
Gwe Pig 85 MY lege of Sanftuary is denied to Adulterers. Negque 
autem Homicidis, neque Adulteris, &c. Terminorum [i e. Templorum] cu- 
ſtodies cautelam; ſed etiam inde extrahes, &. ſupplicium eis inferes. &c. 
But the Canon Law has ordered otherwiſe. vid. Decret. Gratiani, 17. 
qut. 4. c. 9. Reum. & c. 35. Id conflituimus. & Decretal. L. 3. Tit. 49. 
De Immun. Eccl. c. 6. Inter alia. | 

AND thus we are at laſt got thro the Jus Civile Romanorum upon this 
Section: but we muſt take ſome notice allo of the Fenda! Law, its 
younger Siſter in the Weſt. _ 

00 Frve.Comfur.L.x.7ie, By the FEUDAL Cuſtoms (i) it is provided, that 
5, 17, 21. Si quisfideliscu- if the Vaſſal abuſe his Lord's Bed, and lie with his 


curbitaverit Dominum, id eſt, : 5 Bo 5 
cum Vzore Jus concubueri, Wife; or do but attempt it; or uſe any immodeſt 
t, yr — 
an cum el rurpier laferir; Actions to corrupt her; He ſhall forfeit the Eftate 
mor pan. ohat of him. Burt in order to Conviction upon 
(% 16id. L. 2.Tit. 57. this Law, (k) there muſt be Five Witneſſes, ſumme 


atque integræ opinionis, to atteſt it; and the Proof muſt be very full. 


In the EASTERN Empire, 


The criminal Proſecution of Adultery, the manner of proceeding, and 
the Circumſtantial Laws relating to the Proceſs, were much (if not en- 

0 eee L. Go, Ti tirely) the ſame with thoſe in the Roman Law. (I) The 
dee pf NR Husband only, or other near Relation of the Adultereſs, 
was allowed to proſecute : Strangers were debarred. [As by I. Quamvis. 
Cop. de Adulteriis.| But the a being eſpecially concerned in Ho- 
nour to reſent ſuch an Abuſe, (n) was puniſhed with 


(m) o u]. 7H idle oures- 


| Obs umn), a me-:x»ew un- Baſtinado and Relegation, if he would take no notice of 


Toputre; thoerlidw. Harmenop. . . 8 
6. T. 2. four n.27. it, and neither divorce her, nor proſecute the Adulterer. 


THE Legal Puniſhment upon Conviction, was, 
I. Infamy and Incapacities as in the Roman Law. 


) Bam. L. 21. Tit. 1. 
Dorn z. & Hun. NEITHER the Adulterer nor Adultereſs (u) could 


nop. L. 1. Tit. 6.192 agprogwr. ever after be admitted witneſſes to a Will, or in 
n. 12, 49. & L. 5. Tit. 1. n. 14. 


Alilisibus. l. 4. & Harmenop. L. 


(0) Bang. L. 57. Tir. i. B. any Court. Nor could an Adulterer convict be 
1. Tit. 15. 1h Segnoray, n. 1. Ever (0) received into the Army. | | 
5 II. Infiffed by Judirial Sentence. | 
JUSTIN IAN had left it Death to the Adulterer: but this being 
thought too ſevere, ſome of the Eaſtern Emperours after him, (for 
which of them it was who firſt made this alteration, is uncertain, 
 (2)'0: pai vice, & Changed it to (y) Baſtinading, ſhaving the Head, 


 %&6500 ves prroxg Teo wore. [Ba- 


A. U 4 . 73. Har- and cutting off the Noſe. This may ſeem to have 
25. u 2% #® reached the Adulterer only, becauſe the Greek word 
is maſculine: but by the Conſtitution of the Emp. Leo Philoſophus, 
reviving and reinforcing it, we learn that the Woman was to ſuffer thus, 
as well as her lewd Companion. His words, in Latin, are as follows, 
1 | ) Adul- 


CHAN VII. 


tg) Adulterii ſetlus, 1 pit of Aliud, geren h orrei as 


pamam exigit, &c c. Veruntamen quia, 
id fene, morte pintivetur, di ſum eft eile, miti 


tiam, ac verd nos | fer?” a 


nos ffatuimus; atque hec ꝓuidem nefarii iſtius ſceleris eſto pn. &c, 
And that the pra dice of cheir Courts ran all along accordingly, ap- 
pears from Harmenopulus (r); who wrote his TIgxa- ( Hirminy' 1.6 Th 
go Nower 2 50 years after the Baſilicon Was publiſh- 2. mel n. n. 14. 
ed, and agrees in the ſame thin + ; Ig the Sentence to both 
the guilty Parties alike. 


BESIDE this Puniſhment , his Woman was to be confined to a 


Monaſtery for two years (g), except her Husband % ah 18. . . 
would within that time be reconciled to her, and De. Marin, |. 1. $. 2. 
receive her again. But thoſe two years expired, or her Husband dy- 
ing before, without Reconciliation, ſhe. was obliged to take the Ha- 
bit of the Religious, and continue there for Life: as in Juſtinians 


| Nov. I 3 4. c. 10. In this laſt caſe, her Goods were to be diff oſed 


of according to the ſame Novel of Juſtinian. But her Dower fell to 
the Husband immediately upon Conviction: for ſo the Emp. Leo, in 
the ſequel of his Conſtitution above referred to, had ordained; and 
ſo ſays Harmenopulus alſo, ubi ſuprd. n. 14, 24. The Adulterer's Effects 
too were diſpoſed of, _"_ his Conviction, in ! ike manner as Fe 
finian appointed. L j 1A 
A Man (7) committing Adultery with his *. 0 2705 ans 1 
Serwant, was to be well beaten ; and the Servant r ee e. Y regbies, 
to he fold ſomewhere out of tie: Province, and the Sees Woes 


Price of her brought into the Treaſury. If he had * Ari manor _ 


dure 11. 


lain with another Mans Servant, and were a per- ee, ris aft, ur +8. 


ago! Nan 
ſon of good Subſtance „ he was to pay chat Ser- 2 0 2 45 * 
vant's Maſter, 36 pieces of Gold: if poor, he was n 


A — 3 
to be beaten, and pay as much as he could in * . ee WA 
e to thoſe 3 6 pieces of Gold. 2 2 eg 


75. Ar Po PoE fn du. [ Bane. L. 60. Ti, 37. l. 34. Et Harmenop. L. 
Tit. 3. Tg Tres. 


Bur a Woman (1 guilty of ch like with het 00 ber de eg l N. 


Aw Harper, fry pe rv- 
own Servant, was puniſhed more ſeverely. She was 4% & een . 


Beaten, Shown, ha her Noſe cut off, Was Ne from reich a, am nf 


ToAlreio by y 7 r, 5 


the Town were ſhe lived, and forfeited all her Goods, 3 


negroportr worey gur 1 - 


which were given ro her Children, 5 hed other 4e. by "op eg ohh 17 — 


gal Heirs. __ [Ban Gf 1 2 


T Servant 0 (l 68 bad be lewd vin of e 
her, (as Harmenopulus adds,) was to be beheaded.” mo. . Aa = 
No Sanctuary was allowed to protect the Adult erer; as by Jufli- 
nian s Nov. 17. c. 1741 Leah. L. W. lit. . De Eh . 12. 9 
L. 2. Tit. 9. nel rd boa fürn S sti h. 3. * 

The WIS IS OTHS, en 
By their ancient Laws (x), erpected All * * 8 ts oy ee L. m. 
tions of Adultery from the Huchond. But beeauſe WW 


Px ſuch 


en proferve ſenren 
igniora trahimur; quam illi conſtituerunt 
panam, ur nemp? Naſus deteſtandis illis ambobus abſcindatur, hanc & 


bes 51 


4 Servant. 


9 


116 
5. II. 


Proſecution an 
Puniſhment. 
| 


Puniſhment. 


' 
3 . "TI 
„ 7 P 9 1 Py . 
. \ . 1 | F 
#3 A D U L T E . . «+ l * ih * 
ö . | de og 


Zed ſuch Women had by Philtres, and other wicked Arts, eichet made 
en er eee 
their Husbands diſtratte 


d, or ſo bewitched them ro-fondueſs of Aff. 
on, that they could not, ot would: not proſecute them; Receſuindus pro- 
601 13. Bell Tie. Lx vided (4), chat in ſuch Caſes, the [igitimate Chil- 
65,66.) Alkren ol the Adultreſs, or of her Husband, (if ot 
Age) might proſecute. If no Children, or none chat were of Age, 
the Husband's near Relations might do it; and convicting, ſhould have 
advantage of the Sentence, which we ſhall fee in its due place, It 
theſe neglected, the King might appoint a Proſecutor," and aſſign him 
a Reward for his Trouble out of the Eſtate or Goods of the Adulcerels, 
THr1s People, and the reſt of the Nothern Nations, were general- 
ly very curious in the point of Witneſſes, and much inſiſted on their 
being liberi & ingenui: but in the Caſe of Adultery, the Wiſigoths, al- 
lowed of Slames or Servants in Evidence, when others were not to be 
„re., &1. 1. 9%. had. Their ancient Laws agreed to this (x): and 
(a) 1. 13. % ul. Receſuindus, in that Law of his above cited (a), con- 
firmed it again, with a Preamble of the reaſon for it. “ Quia dif- 
ce ficile fieri poteſt, ut per liberas perſonas Mulieris Adulterium inda- 
ce getur; dum frequenter hoe vitium occultè perpetrari fit ſolitum. 
Thereupon he gives power to the Proſecutor, to inſiſt in Court u 
on putting the Servants of both Families, (the Adulterer's, and the 
Adultereſſe's,) ro the Torture, to find out the Truth. : 
THE Crime duely proved, we muſt look for the Puniſhment of it: 
(4) 1. 3. %. Tie. $i eu- And this their ancient Laws determined as follows. 


Juſlibet Uxor Adulterium fe- cc u 1 h\).. Man? "TE. VL: | 5 
dent d Ukor adutterium fe < Tf any (5). Man's, Wife has committed Adultery, 


erit, ante Judicem- compe- CC and Was not taken in the Act, let the Husband 


tentibus ſignis & Judiciis 


Maritus accuſet. Quod fi *©*< accuſe, and make it out before the ] Fe by TOIN=® 


Mulieris Adulterium manite- 


lte patuerit, 4duler g Aal. *© petent Proofs. And if the Crime be plainly prov- 


gie ordnen, nada; ed, both the Adulterer and the Adultereſt, accords 


% quod de eit facere volue- cc ing to the Direction of the foregoing Law, ſhall 
rit, in eſus proprio conſiſtat * 85 „ 
arbitrio. ¶ Lindenbrog. p. 63.] © be delivered up to him, to diſpoſe of them, or uſe 
« them at his own diſcretion. Now that foregoing Law which we are 
referred to, (wherein the Caſe is made the fame, if a Woman eſpouſed 
(1.2. %% Ti. In fe- only be thus Criminal, ) expreſſes it, (c) that they 
teſtate prior is tradantur Spon- ſhall be delivered up Mm poteſtate, | ſervituri; In ab- 


ſi, cum rebus ſuis omnibus, 


/ervituri;, Si tamen flios — ſolute ſubjection and property, as Slaves; and rhis 


Adulter ille, — ſeu Mulier ip- 


ſa non habuerit. Quod fi fi- cum rebus ſuis omnibus, each of them with all their 


53 55 them U ther 
beau, tune omnes rer ad Fortunes and Effects: ſo that the injured Husband 


eoſdem filios pertinebunt. Ip- 


G ramen, id elt, tam müller became Proprietor of them, and every, thing belong- 


e gelernte, quam eriam ing to them. Only there is an Exception, that if 


Vir ille qui illam adulteraſſe 


— dinoſcitur,-in poteſtate il- che Criminals had either of them legitimate, Iſſue, 


dialer packs foerar, 1 their Sub ance (reſpectivehy). ſhould.. accrue to ſuch 
voluerit faciends habeas fore, Iſſue: but their Perſons ſhould ſtill be given up as 
farem. [Tid-J before, fo that he might do what he would with them; 
or (as |. 1. of the fame Title expreſles it in another Caſe,) that the 
Revenge might be in his un power. 3 

THE Adulterer and Adultereſs, therefore, were both of them to be 
delivered up to the injured Husband, or other Proſecutor being . Re- 
1, | tion 


A 


nA VII. of ADI TEA 
lation of the Husbarid's, who might uſe chem ar Slaves himſelf, or fol 
them as ſuch to others, | or might beat and them as be wonld 


and maim them if he pleaſed ! for this power of ſeounging 44 a Poo 


in detruncatione vel flagello Corporis, |: li expreſſly given, [I. 1. 12 
lu Title, ] to the Relation proſecuting) T and there" is no reaon to h uk 
the Husband was abridged of it. * OY 


THEODERIC, the Goch, K. r 
Made it Death (d) to both the Criminals, . ; (d) Theed. Edict. c. 38. A- 


ulteri vel Adulteræ, intra Ju- 


convict; and to all that were aiding and a berting dicia convicti, interitzom non 


evadant : Miniſtris ejuſdem 
to their Crime. Criminia aut codſciis, pari- 


ter puniendis. ¶ Lindendrog. 


p. 248. Goldaſti Conſt. Imperial. Tom. 3. p. 21.] 


Amongſt the LOMBARDS, 


The puniſhment of Adultery is not fo eaſily aſcertained: for we Had of 
Death, delivering up to the Husband, and pecuniary Compoſitions. 


THE Law of Rotharis (e) permitted any Man, ( LE. Lors 1 1 
who ſtood charged with Adultery by the Woman's Tir, 32. 6.3, Si ft ale 


en de Uxore ſut miſerit, 


Husband, to purge himſelf by Oath, or ſingle quid cum el fornicatuseſſet; 


Combat: bur if i It were proved upon him, he ſhould aut 8 


nem — e. Et fi 
ay e for it. 93 quarks? non Anime ſug 
Aerial bericulum. [ Lindenbrog. 2 779.0 


IN another, of Luitprand; in hs cak of a Woman lewd: even 
Husband's order and direction, (which we ſhall have more at large, $. — 


cinium Ilariti,) it is determined, (f) © that the ſhall ) lu e. 6.— ut iam. 


lier, quæ hoc malum fecerit 
« dhe for it, according to a former Edict. But what & conſenerit, — fe 
former Edict this refers to, I know not: for thun cundum anterius Edictum. 


Lindenbr. p- 5780.) 
of Rotharis abovecited, ſeems to relate to the Abilterer only : and that 


other of the ſame Rotharis,. cited before, $. Killing in the Af, tho it 


affects both the Man and Woman, is not in che caſe of Judicial Frial 


and Conviction, as this muſt be, 
Tus far the puniſhment appears to have bern Db bur by bor 


Laws, it ſhould ſeem, their way was that of the Wifigoths ; the A | 


ing of both Parties up to the injured Husband, to _ 18 aun Revenge 


Lotharius ( © for Lowbardy, < that if the Parties were (45 1 e 7. & golsbber 
« delivered into the — s hands, accor to Homo Uxorem alienam adul- 


„& ſecundum Lege. 
« the Laws, &c. And in another of the Emp. ( þ) Gu 8 mann gh pak ru de 


h) Lid. c, 8. Si Adulter 
do, about the year 890, the libs pee (9) %* 


cum Adulters com prehenſus 


« If the re e and Adultereſs be taken; and 4c. d neee, Editum 


Legit Longobardorum, Marito 


«< cording to the Law of the Lombardi, be both of e ante ad winditam 


traditi why cee. [ = 8 


« them delivered up to the Revenge of the Wo- 


« man's Husband, G Now, tho' I find no Edict for 2 gf 
che ancienter Lombard Laws that are extantʒ chere (% i6ia. e. 6. Ile autem 
is one (i) that confirms (in part, indireltiy, and by a : 4575 , ere 2 

ena what Lot harius and Guido have FF NJ ordet= — am cum viri ejus 


ciſſet, tradatur in 
, that in the caſe of Lenocinium Mariti, the A. Manus Poem iplius Mu: 


dale terer ſhould not be delivered: to the Huobawd, buy — 2 e 
ſit, ſilium illicitum tri- 
to The Wiman's Parents. 1 — 5 


4 them. For ſo we read in an additional Law of the Emperour 


. , F 
_ * 28 
4 ' 


Of ADULTERY) Tru 
IN other places of their Law, a pecuniary» Cum 


ſition is mentioned: particularly, in two Conſtitu- 
tions of Luitprand. (t) The one of them, chat cc if a 
<« Man who is poor, or Shipwrecked, or has fold 
or ſpent his Eſtate, and has not wherewith to pay 


cc Compoſition, commit Adultery, or do other Inju- 
« ries, and the legal Compoſition amount to twenty 


ce Shillings or upwards, the Judge ſhould deliver 


ee him to the perſon injured, and He ſhould have him fot a Slave. Bur 


d) «If a 
« Perſon be guity of Adultery with the Wife of a 
6c Free-man, he ſhall pay his Compoſition to her Huſ- 
ce band, and not to her Parents. I: 
Bur what the Compoſition was, I cannot learn: 
only in one caſe we find it ſettled (m) : which is, 
that if a hired Servant committed Adultery with a 
Free-woman, it was Fifty Shillings,  _ 


more clearly ſtill in this that follows. 


ile this variation in their Laws, I know not. It is pol- 


ſible, that that of Rotharis, which threatened Death, upon Conviction, 
to the Adulterer, might be grown into diſuſe by the time of Luitprand, 
who lived ninety years after him; and à Compoſition in money introduced 
inſtead of Death; or, if Compoſition were not accepted, the delivering 
him up to the Husband; which laſt, in after times,” might come to be 
the prevailing method. But the Adultereſs, even in the moſt favourable | 
caſe, when her Husband encouraged her crime, was to aye, by Luitprand's 
order; which makes it probable, the ſeverity was as great, when ſhe had 
not that excuſe to alledge. And yet this too might be changed in courſe 


of time, to the delivering Her up to her Husband, as well as the Adul- 
terer; as we find the cuſtom was, in the Reign of Lorharins, ninety 


years after Luitprand; and in that of Guido, ſeventy years after Lotharius. 
Bz this as it will, we have particular Directions, in caſe of Adultery. com- 
mitted by a Free- man with the Wife of his own Servant: which are thele. 


A Conſtitution of Luitprand's, (u) A. D. 725. 
in the 137h Year of his Reign: © that ſuch a one 
« taking the Wife of his Slave, or hired Servant, 
« (during her Husbands Life,) and having Children 
« by her; thoſe Children ſhould be utterly incapa- 
« ble of inheriting any Eſtate from him, or claim- 
«ing Freedom on account of their Father; nor 


« ſhould he, by any art or device whatſoever, entitle him to any: part 


ce of his Goods and Chartels. 


1 4 Proſecutionail' 1 $25. c. 60, Si quicunque 
14 a S,. qui v idit aut 
2 diſſipavit Subſtantiam ſuam, . 
I | non Br unde Compoſitionein 
| fuciat,  fecerit Adee 
= c. & fuerit ĩpſa Compo 
18 ſitio XX Sol. aut ſuprà; dare 
| debeat eum publicus in manu 
At ejus cui talem fecerit culpam, 
1 — & ipſe eum habeat pro Ser- 
1 vo. [Lindenbrog. p. 570.] 
4 (1) L. II. Tit. 12 c. 9.— 
1 Si de libero Homine quiſpiam 
= | miſer Homo mulierem adul- 
| teraverit, ad Maritum ejus 
18 componat; — nam non ad Pa- 
8 rentes. [p. 600. ] | 
| 3p "F807 Ek. T0, $1.6. 2-3 
1 Aldius cujuſcunque cum libe- 
. rd muliere aut Puelld fornica- 
Wy | tus fuerit, componat Sol. 50 
_ | ei in cujus mundio fuerit, 
. G. [p. 779. | 
wy How to recon 
_ | if 
9 
_ | 3 
n 
my | 
ETD | 
þ. l i 0 1 
. . 
J 
„ 
INTE | 
1 | Adultery with 
|} FRY | Servant, 
. En . 
ok | 1 De libero Homine, qui Uxo- 
1 | rem de Servo, aut Aldio ſuo, 
14:90 vivente ipſo Marito tulerit, 
117-8 88 & filii aut filiæ exinde nati 
wp | | fuerint, nullatenùs ei Hære- 
M des ſuccedant; ſed nec liber- 
14 | | tatem ſuam habeant, nec per 
Wen ts ullum ingenium eis de rebus 
N ſuis aliquid facere poſſit. [ Lin- 
Hh . denbrog. p. 579. ] 
WE | 


F 1 


| (0) Ibid. c. 5. Si quis li- 
ber Homo habuerit Servum 
vel Ancillam, Aldium, vel 
Aldiam conjugatos, & inſti- 
gante inimico humani gene- 
ris, cum ips4 Ancilld quz 
Servum ejus in rl 
buit, aut cum Aldi quæ cum 
Aldione ejus copulata eſt, A- 
dulterium perpetraverit: ita 


cc 
cc 


Tu other, of the ſame Prince, (o) A. D. 73 3. 
the 21ft of his Reign: © chat whoſoever ſhould: be 
ilty of Adultery with the Wife of his Slave, or 
Fired Servant, ſhould forfeit his Property, both 
ce in the Man whoſe Wife he had abuſed, and in 
« the Woman: and they ſhould go out from him 
« entirely 


CAB. VI Of ADvitiasy: 
«entirely and abſolutely free, as if he had nns. ge 
© mitted, or given them their Freedom of his owri 5: "Va 
© accord. Becauſe it is not pleaſing to God, that mul 

te any Man ſhould commit Lewdneſſe with the 
cc Wife of another. eee, ee ee, en 


g ” S, . 
} ” 20 * 


Quia non eſt placitum Deo, 
| „ut Aliquis Homo cum Uxore 
luxe debeat forniowi. (Lindabroy: P. 586.) 
Adultery was only fineable, in the Summ of 200 Shillings. [ LL: Salic: 
Tir. 14. $. 12. (Wendelin. Tit. 15. $. 1.) St quis Uxorem alienam vi- 
vo Marito tulerit, 8000 Denariis, qui faciunt Solidos 20 o, culpabilit judi- 
cetur.] Balux. Tom. I. col. 292. Lindenbrog. p. 321. Vendelin. p. 11. 
I y he Ripuantan, += 95 32 

The Fine was the fame, 200 Shillimgs. | LL. Ripuar. Tit. A+ i: 
Si quis Uxorem alienam tulerit, vivo Marito, 200 Solidis n Gerur. | 
Linden. p. 456. Balux. I. col. 3 6. | 


ie BAVARIAN Laws 


Have ſome obſcurity in them; bur I fhall fer them in the belt light 


I can: and the Seriſe of them I take to be this. (p) LL. Bavar. Tit. 7. c. 1, 


(p) If a Free-man were guilty of Adultery with a $$; 8 * (#erald.c. 11. Tit. | 


1) Si quis cum Uxore alte- 
Free- woman, he ſhould pay to her Husband (in ſa- 5 com: 
 tisfaCtion for the Injury) his own Weregild, one hun- ro Werogilds, il lt, 160 1 
dred and fixty Shillings. If he were ſlain in Bed with inafetus fuerit, pro ipal 


her, his Life went to the injured Husbands ſatisfa- Seas Haie, Sen debuit 


 folfere Marito. cus, in ſao 

Ction, inſtead of the Compoſition he ſhould have . je ine raden 
paid; nor ſhould the lo of a Subject upon this occaſion be an- 
ſwered for to the Prince, or the loſs of a Relation to his Friends. 
() BUT it a Servant were the Adulterer; the (4) 2d e. 3. (iy c: 


Compoſition for his Life being but 20s, (vid. Tir. 5. ct 8 poo» 2 ＋·＋1˖ 


F. 18.) would be too low a Satisfaction for ſuch 21 


an Injury: and therefore in this caſe, the Were- nurtr_ fa cojugt e. 
pild of the Wife ſhould be paid; only it ſhould Sane, mine ju Se. 


e 20s leſs than the Law had otherwiſe fixed for vor, nique tug — 


the Life of a Woman of her rank. If therefore n — — 
the Servant-Adulterer happened to be killed in the — 4 1 
Act, or in Bed with her, hit Maſter ſhould pay 74{rir, & interfeftus non 


 fuerit, ſed tamen erimine de- 
the Weregild of the Woman to her Husband; de- Man, e 


Pinus ward ef 
ducting only that 20, which, being the legal va- ee — —— 
lue of the Servant ſlain, was anſwered by his Death. 74,4? et omiia_implear, 


| . | | pro eo quod Servo ſuo Diſci- 
But in caſe he had eſcaped, and were not lain ; plinam  minims impoſuir. 
the fact however being proved upon him, his Ma- . col. 1:4. Herold. p. 100. 


Lindenbr. p.414, 415. Balux. 


ſter ſhould deliver him up to the Hurband; and diſcounting 205 for him, 
ſhould pay the reſt of the Woman's Wi eregild in Money, to the full, for 
having trained up his Servant to no better Morals. 


. 
of 


Now as we learn from Tir. III. c. 13. $. 1. of theſe Laws, that 
he who killed a Free-Man ſhould pay 160 Shillings: ſo, from b. 2. 
there, that the Compoſition for 2 Free-IFoman Murthered, ſhould be 
double that for a Man, 5. e: 3 20 Shillings; "becauſe a Woman _ de- - 

Wines . end 
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Puniſhment. | 


only four Shillings. 


* 7, 1 r * 1 , - i 
Abe ren Tin 


fend her fel by Arms, as the Reaſon is given. But 8. 3. provided 
Fgbt like a Man, the 


WY he Compoſition when ſhe was killed ſhould not be double, 
but the ſame only as for her Brothers, Hence I argue; that if for 


ſuch miſchief as was done thro her voluntary expofing of her ſelf, the 


benefit of a double Compoſition was loſt, and it was reduced to 160 


Shillings, as for a Man; her Meregild to be paid in caſe of Adulte- 


ry, (a Crime in which her own conſent muſt concur, and therefor 


ſhe voluntarily expoſed her ſelf, * is to be underſtood only of a ſimple 


Compoſition ; and this reduced to 1 40s, on the account abovemen- 
tioned, of the Servant-Adulterer's Weregild (206) being taken in td 
make it up 160. | 

(r) Bid. c. 10. [ Herold. 


c. 11. fit, 10.] Si cum ma- es” 
numiſſa Ev, Frilazin vo- Were 4 ſlave, Or One 


THE x had other E „if the Adultereſs 
t had been ſo. (r) If be- 


Kant,) & [que] Maritum ha- fore the Crime committed ſhe had had her Freedom 


bet, concubuerit, cum 40 ſol. 


componat Parentibus, vel Do- given her, the Adulterer was tO compound it with 


ST] . payment of 40s to her Parents, her late Ma- 


Balwz, 1. col. 115. Herold. ſter, or her Husband. This was the Weregild fix- 


- 401.1 


(+) bid. c, 12. [ Herold. ed for a Manumiſſus; vid. Tit. IV. §. 11. (s) If the 


c. 11. tit. 12. ] Si quis cum 


Ancillaalterius maritats con- Woman, when the Crime was committed, were a- 


cubuerit, cum 20 Solidis 


 componat Domino. [ Bals. Ctually a Servant or Slave, he was to pay but 2os, 


ibid, Herold. ibid. ] 


and that to her Maſter. So Baluzius and Heroldus 


have it; and this, as was obſerved above, was the proper Weregild of a 


Servant: but Lindenbrog., (by the Printers miſtake, I ſuppoſe,) has 


The FRISITAN Laws. 


* 


S1 AMA, upon Tit. IX. De Farlegani, (which, by the by, he fays 


ſhould be, De Horleganis, i. e. Hoerleggers, vel Concubinis, ) in the Com- 


mon Editions of the Friſian Laws; takes notice of an old Law, which 
(7) in veteri Jure bote is not in the Body of them in any of thoſe Editions. 
Friſco, — ubi Mulierem accu- (f) That when a Woman was accuſed of Adultery, 


ſamus quod Adulterium com- 


miſerit, is, in cujus poreſtate He under whoſe legal Authotity ſhe was, [her Huſ- 
eſt, eam purgare tenetur: fi 


eam purget, id eſt, purgare band, Parent, or Maſter, ] ſhould oblige her to Pur- 
tuſcipiat, & Sacramenta de. ation: and if ſhe could not be cleared by the Oaths 


ficiant; ei, in cujus poteſtate 


eſt, renetur, eique optio da= Of her Neighbours and Friends, (according to the 


tur, an ipſam excoriare, an 


Gladio ſub quo domum (Spon- uſual method, ſhe Was to be deliver ed mt 0 his hands . | 


i] intrabat, ferire velit. Si 


iplam ad ſerecipere, nec pur- and he had his choice, either to ſcourge her rill ſhe 
gare velit, propter peccatum; 


. perfectly rau; or kill her, with the ſword under 


„ 4 im & avhich ſhe firft entered the Houſe of her Husband. If 


ad Leges Friſionum.] he would receive, or retain her, without putting her 


at all to purgation for her Offence; he ſhould be obliged to a Pilgrimage, 
by way of Penance, and pay a Fine of ſixty three Shillings. The Sword 
here, refers to a certain Cuſtom when the Bride was brought home: 

(ah Limen teinſturä uous Of which my Author gives the following Account. 


ex vicinis, vel propinquis 


Spouſi, gladio evaginato, que (4) *© The Woman ready to enter the door of her 
2 tranſverfum prætende- | 


ec, ingreſſum impediebat “ Spouſe, one of his Friends or Relations drew a 
ſponſe, multo conatu irrum- FIND, 


pere conantis; nec admitte- “ 1WOTO, and laid it a- croſs before the door, to ob- 
15 ſtruct 


Cul. VII. Of ADI TA A. 
« ſtrutt her Entrance; and ſhewas to endeavour to ger u batur, aiß ik agg beg ane 


- 
* 


« paſt it, but could not, without ſome ſmall Preſent. Spool e kuckeittam ic Satt Puniſhomenr; 
« By this Rite ſhe'was admoniſhed, to Kkeep'herimo-: moncharu: ber de fo pro- 
« deſty ſacred, and her Chaſtiry entire to her Huſ- aer n . gods, tab: 
cc band; and that if ſhe fell! into other meaſures, her due (quem N — iorrirat. 


Nuprialem vo- 


ce Husband had a right, by that very {word by which ) @ppliciam ſamere; | 
« {he entered, (and which was call the _— fee, ) to . 
« himſelf for her Unfaithfulneſs: 


Amongſt the $ bot: rand: Ginn Kos; 


Taz Capitulars of CHARLES: the Great, and Pr mid v1.6 5h 2 


d latend 
his Son Lewis, (u) declare, Adulterers infamous 5; t, ee . erat od 


and no Accuſation, or Teſtimony to be admitted manium adiphttendl. IB 
from them ; 1 I. cob. 999% &. Hob) 


AND how Be ok this Crime was ME in n Perſons of of „ Honour ng s. I 
lity, appears from the mark of Diſgrace ſet upon thoſe that wereguilry. 
of ; it, by. the Emp. HENRY the Fowler, in his Articles or Laws: 0 Y Tour- 
nament, A. D. 930. (X) < Wboſoever De 
« Adultery with another Man': s Wike; whether him- =. c. 10. Quilquis' dal. 


terii reus eſſet, qui aut Con- 


« {elf be a married, or a ſingle. Man; or has cor- jugem habens, aut Cœlebs. 


con jugem alinam, wat vela- 
c rupted 4 Nun; Or any Vir III, Or other Woman, 1 & Deo devotam ee py , 
[3 


ſet; tive alioqui etiam pudi 
cc- 


whether b 4 ng OL. : yiol ence ; 15 let h Z J. Horſe 5 citiæ — any vir ginum- ; 
c 


be taken rom him, and May let him e ſet upon ok — bone yay 


the Rails (or Pallifado) 0 the Area, to "on ole w0 adempto, Septis imponant. 
« him :] Ur indignus qui de Glorid & Famd in TL b N warn S = 
« men deniat; as Chap. 3 « of” theſe Articles explains T 
Cui s the Great, in his Capitular, A. D. 803. declared, that 
ſuch Criminals ſhould: be Pri of all their Honours :: and in chat De mi- 
niſterialibus Palatinis, A. D. 80 o, diſcharged them 8 all manner of 
Protection or Sanffuary in his Court. But theſe, . becauſe they have other 
puniſhments annexed, I muſt give you a more diſtinct account of. 


In that, de Miniſterialibus. Pulatinis, (y) He for- ) cur. M. Capi. Deatin. : 
bids all that ſerve him in his Palace, the barbouring rae. gee e 
of any perſon guilty of Adultery, or other Crimes, nobis in noftro Palatio deſer- 


viunt, aliquem hominem pro- 


who ſhall come to ſhelter himſelf there by way of pter Furtom, — vel Adutrers- 


um, vel alind aliquod Crimen 
protection. If any Free- man were found to have ah ipie perperatum, — d 


thus harboured ſuch a one, he ſhould be obliged to — — — 


bring him out upon his Shoulders to the Market Place; — e 


Fwhere, as it ſhould ſeem by what he orders in the derm maoſgrefſus füerit, is 


Collo ad Mercatum portare de- 


fame Chapter concerning be Whores, the Adul- e 3,% % X deinde 


terer was to be publickly whipped;] and from thence 1 Meu we Fe 1 
to the Priſon, where he was to be confined. If the autem Servus fuerit, qui hanc 


noſtrã juſſionem ſervare con- 


ſerit, 6 I : 
perſon thus harbouring, were 4 Slave ;- he ſhould. lum feen in Golts to of 


bear the Criminal (as before) to che Priſons. and; que ad"Cippuni'depbitrer, - er 


{ U 
be Himſelf, led afterwards to the Market Place, and ae e Fe eo hone ; 
whipped according: tO his deſerts, | 1197 3 1 2 #; 


Tom. E ce 343-] 
In the other; A. D. 803; (x) ſtrictly adit ETC A 
to perſons of both Sexes, Adultery, Fornication, Sc. E Abe Feen | 
He proceeds to declare, that if any of his Subjects — Sr ho 


Q ' ſhould 


99 9 7 
7 


'N * or? 


12a 


ion and 


; UI. | Legs) dee Ge. 


nobis ſubjecus, 
uno ex his reper- 
convictus fuerit, & 


Honores (fi 
deve, & in Carcetens ſc, 


ad Emendati 
Solan ile, eee, 


forfeit all Dj 
habet) omnes per> and be 2 
ats 


' of- Ap v L 7 1 Kr. 


ities and Honours he was poſſeſſed of, 


is pint ob ps le 


peenicentia Satisfactianem retyudi, & ab omni fidelium Conſtantia ſeri 


iemm. [ Bala. I. col. 412. & 1055. Goldaſt. III. p. 164) 


(a) Car. M. Capit. IV. A. D. 


906. c. 5. 2 L. VI. 


c. 250. ] —- Adulteri & Ince- 
ſtuoſij ſub magnũ diſtrictione, 
& correction, ſecundum eu- 
vam Bajuuariorum, vel le- 
em, ſimt correpti. [ Balux. 


om. I. col. 451, 965. Golda 


Tur Fine ſpoken of, may ſeem tober be 
Weregild of a e and ſixty Shillings, as ſettled 
by the Bavarian Laws: for (a) to thoſe Laws he ex- 


reſſly refers in another Capitular, A. D. 806. 
NI. 252.] 


Bur elſewhere he goes much farther; and beſide the Weregild to the 


() Car. M. Capitular. L. 
VI. c. 43 1. Sub pœnã capi- 
tali Sacrilegia, Adulteria, præ- 
dationes, 1 in 

noſtro a quibuſcunque 
fier1 prohibemus: ita ut ſi vo- 
luntariè quis ex his unum vel 
aliquid it, de vita com- 
ponat; & omnes res ejus, tam 
mobiles quam * Fiſco 
noſtro ſocientur. Balux. Tom. 
I. col. 1009.] 


« ſhall be confiſcated. 


(c) Ibid. L. VII. c. 181. 


of his Eſtate. 


Husband, inſiſts upon a Confiſcation of all the reſt 
(b) We forbid, (ſays he) ſub pang ca- 
ce pitali, (which does not here ſignify, on pain of Death, 
0 be Compoſitions and Forfeitures, as the ſequel 
of the Law makes appear,) all Adulteries, &c. 
within our Kingdom. And whoſoever ſhall be 
wilfully guilty of any of theſe, ſhall compound as for 


Life ; and all his Goods, moveable or immoyeable, 


* 


By another, Adulterers convict are not allowed 


Lin. ibid. col. 1060. any Appeal. (c) Si appellare voluerint non audiantur. | 


LE ws now look nearer home, to our 


ENGLISH SAXONS. © 


| Amongſt them, the Puniſhment of Adultery was various. 


I. Baniſhment; eſpecially if the criminal were 4 Foreigner. 
Tus WITHRED K. of Rem, having ordered Adulterers to 


(4) LL. Withreds, c. 4. Alie- 
nigene, Si concubitum ſuum 
emendare nolint, ex Terra 
cum poſſeſſionibus & pecca- 
tis ſuis exterminentur; ſicut 

ui Indigene ſunt, Eccleſia- 
icam Communionem cum 


 ſcandalo perdant. { Wilkins, 


LL. Anglo-Sax. p. 10. ] 


(e) LL. Cnuti R. c. 52. 
Si Alienigene coitus ſuos di- 
rigere nolint, ex Regione cum 
poſſeſſionibus & peccatis ſuis 
extermmentur. [| 161d. p. 


1 
« Luſts, be rooted 
c ſions with them. 

Nox did he (I think) reſerve this Sentence for Foreigner 
but extended it even to Natives and 


(F) LL. Secular. Cuuti R. 
c. 6. Homicidæ. - atque con- 
jugalis fœderis violatores, ni 
ocyus ad ſe redierint ac com- 
pensirint, und cum hiſce fla- 


gitioſis ſceleribus Patri ex- 


terminator, ¶ Lambard. p. 
. | 


very fame chat is uſed in the two Laws above cited; and there, even 


do Penance and reform, or be Excommunicated, 
adds in rhe next Paragraph; (d) c that if Forreigners 
« here perſiſted in Bk a Crime, they ſhould be 
ce driven out of the Land, with their Sins and their 
« Effects together; as the Natives, in like caſe, were 
« to bear the Scandal of being driven from the 
« Communion of the Church. | 

So allo CanvuTvs, K. of England, about 330 
years after, determined : (e) © Ler Foreignets, who 
ce will not reſtrain themſelves from ſuch unlawful 
out of the Kingdom, and their Vices and Poſſeſ- 


0 Ly only, 
Engliſomen : for in another Law 
of the fame Prince, we read it in more general 


terms. (f) ce Let Murderers,—and Adulterers, either 


edily repent and make Satisfaction, or toge- | 
her with their flagitious Crimes, be rooted out of 
« their Country. The Saxon word is geprean ; the 


ec 
cc 


«© . Fl. : ? 
| d WF ; 
2 % \# 7 | "If, A 
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* 


Chis. VII. f ABU TER 5 
in our laſt Tranſlation, is rendred exterminenitur;/ which plainly relat 


to Baniſhment; as it is here to the ſame purpoſe by Lamburd. And 
therefore, why the New Tranſlation ſhould render, mivpyonan Fepuran, 
in peccatis moriantur, in this Law, 1 cannot yet be ſatisſied. I Know | 
it has been faid for it; that “ this fixth of Cut is a general Law, de- 
c nouncing that ſuch Criminals ſhould dye for their Sins a” violent 
ce Death, Feprcan ſignifying mori, as well as diſcedere; and op lande 
« js not added here, as in the other two. But if the Law was meant 
to imply, that Adulterers ſhould dye a violent Death by the Judg- 
ment of God, it ſeems to be impertinent; for no human Law can 
determine that; nor has the Law of God threatened it. If chat they 
ſhould dye by Human Laws; I find none of the Saxon Conſtitutions 
that ſay any ſuch thing; nor was it their way of puniſhing Murder 
its ſelf. Beſides, that Spelman, (g referring to this 5) Hals. Gloſlr, v. 4 
very Chapter in the Laws of Canutus, gives it as in, 


the Puniſhment of Adultery, (without diſtinction of * or Na- | 
tive Engliſh,) in Exilium relegari. So that I have not miſapplied it. 

ThE Woman, by the Laws of the ſame Prince, was otherwiſe 
dealt with. Her Fate was, 


II. Infamy, and corporal puniſhment. | 
«Ix a Woman (b) be convicted, by full Evi- %) . ou R. e. 56: 
« dence, of Mong yielded herſelf, during the Life n cum a. 5 
| : concubuerit, & illud ma- 
ce of her Husband, to the Embraces of another nifetum deer far k in 
ce Man; let her be infamous as long as the lives; Johor u, Laie, dt, 


< let all her Goods and Effetts be forfeited to her cute 3 
« Husband; and let her Noſe and both her Ears be 49% L Milli, p. 14a. ] 
©« cutt Off. | ir 5 es % Do 1 

Bur the moſt uſual Puniſhment, (which began the earlieſt, and 
continued the longeſt in vogue, of all temporal Penalties) for this 


Crime, in England, was THISE TE 
III. Pecuniary; by a Fine, either to the King, 


| ng, or the 
Lord; or a Forfeiture to the injured Husband, | 
Truus ETHELBERT, the firſt Chriſtian King of Rent, (a- 


bout che Year 600.) © If a Free- man (3) lye with _ af th, e e 
«the Wife of another Free-man, let him pay his liber Homo cum liberi Ho- 
ce Weregild; and alſo with his own money buy the Man ju capitalerediniar; Kal 
ec another Wife, and bring her to him. As Men , & ill drt cm mere. 
and Women were to be Pld in thoſe days; it was t. [Wiki p. 4] 
indeed but reaſonable, that the Adulterer, who had debauched his for- 
mer Wife, ſhould purchaſe another for him: but from this we may 
fairly conclude, (tho the Law does not mention it,) that the Adulte- 
reſs was to be immediately divorce J. 
WHOSOEVER (0) ſhould. thus indulge his Luſt () 4 e. 84. S quis 


with the Wife of a Slave or . Servant, mould pay gr, 0 derben , aer. 


[to the Maſter, I ſuppoſe,] double the price or ua. 4 LM p. f. 
lue of a Woman of chat condition: as Dr. Miltint explains to me che 
bis eme nde. 2 A WITHRED, 


wk +, - 
#7 : 
2 * 

. 4 : 


1 
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e- 


e eee gn, WI THNZD K. of Kent; (in che Council .of 
poſt conflium hoc Hick Berghamſtede, A. D. 696.) ordained; (I) that a Stew- 
rum Rogis, e ard (or principal Perſon | employed in a M annor, } 
a de, 9s, er ſhould pay for Adultery, a Fine of an hundred Shil- 
etus, c. 6. Si fi f gb ; 1 | | | 
22 Feld compenſer lings to his _ an ordinary Farmer, or. Coun- 
ihilominus Concu ud | Ts : 
2 ra bent deſerat. [Wil- try- man, ff ry . | | e 
kins. p. 10. ALFRED, K. of England (near two Centuries 
(m) LL. Alﬀedi R. c. 10. 


S quis em habeat cum du- later,) appointed for this Crime (m) committed with 
odecies centum (Solidorum) 


Hominis, C Twelfhyndi] Ux- the Wife of a Perſon of ſuperior Rank, the payment 


, Solidos ſolvat pro æ- l ; 18 
W of 12050 to her Husband ; with the Wife of one of 


Solidorum Hominis,[Sexhyn- middle Rank, 100s; and with the Wife of a Coun- 
di,] 100 Solidis emendet. | | | 
Coloni, [ Cg. vel Twy- try man, or one of the loweſt Rank, 40s : the whole 
Gyn) 4 ee pecunta value to be paid in Cattle; and no Man to be fold 
compo dead i on this account, for want of Stock ſufficient to an- 
p. 37+] ſwer it. The Saxon has indeed 4054, in the caſe of 
this third, or loueſ Rank; and Spelman, Lambard, and Dr. Wilkins 
ſo tranſlate ir. But I ſuſpect an Error in the Copies they made uſe 
of: for Brompton renders, LX Solidos; and 60s is expreſſly charged 


for Adultery with a Woman of this Rank, in the very next Law of 


Alfred, c. 11. and fo it is again, in c. 18. Dr. V. ſuſpects no Error 


here, but ſolves it another way. He fays, © It was the Cuſtom of 
ce the Saxon Lawgivers, to mitigate or heighten the Puniſhment of the 
cc ſame Sins in Fiffcrene Laws: whether to leave room for Mercy, 
cc according to the former Reputation of the Criminal 3 Or to puniſh 
ce more ſeverely an Offender, who otherwiſe bears but an indifferent 
« Character in the World. And the reaſon why it is oftener expreſſ- 
« ed Sixty Shillings, is, becauſe that is the very adequate Puniſhment 


« for Adultery of that fort, the other rather a mitigation. 


I might add a Law of WILLIAM, I. requiring the Weregild for 
Adultery : bur it falls ſomewhat later than the time to which I confine 
my ſelf. And therefore, I go next to | 1 | 

The WEISEH Laws of Pr. HöEL DHA. 


(») LL. lll Db Tri By theſe, the Husband might recover of che A- 


plex eſt Sarhaet, i. Injuria, 


cujuſlibet Hominis; {c. Per- dulterer to a certain value in Goods and Money cal- 
cuſſio Corporis, Abuſio ſue 


Uxoris, & violatio ſui Refu- led Sarhaet, (u) i. e. Injuriæ C ſatio, by way of 
err (NB. Merton. len 2-0] Damages, And this = fixed, m_— to — Rank 
of rhe injured Husband. But in the preſent caſe, it admitted of Ele- 
(6) Elevatio elt teria pars varions, or an Addition to the value preſcribed for 
Sel Re Thee  Lngnaies in-general. One Elevation (0) added a third 
aun Feste f ll Part of rhe principal; a ſecond, the third part allo 
SED of that firſt Elevation; a third, the third We of the 
Se eas ns Ef. ſecond Elevation alſo. In the Copy of thoſe Laws 
vatione,illi cujus Uxoremvio- Which Spelman had, there is only one (p) Elevation 


laverit; quia de genere Hoſti- 


ltatis eſt. {'5pelw. Concil. required for Adultery. But both the Merton and Cot- 


Tom. I. p. 411.) 8 | | : 8 

(4) Sarbaee Hominis cujus ron MSS. fay () three. Perhaps, it might vary accord- 
cur, dera eee. Ir. Hl ing to Quality, or other Circumſtances: as you will 
5. 36. be dig ies. Kl. fee by the following Account, the principal Sarbaet 
n ee was determined by the Rank of the perſon injured. 


THE 


Gn ap. VII. cf Apvirnky, 


Tas Sarbaet for the King was very humourous, and in ſome reſpe 


hardly practicable. The Criminal (r) was to deliver 
4 hundred Cows, and a white Bull at the head of 
them ; all having cars of a different colour : and this 
for every County Hundred within his Dominions. 
Beſide which extravagant payment in Cattle, He was 
to give a Rod or Stand of Maſſy Silver, ſo tall as to 
reach from the Floor to the King's 'mouth as he far 
and as thick as his middle Finger; which ſhould have 
three Feet (of the ſame metal,) at the bottom, to 
ſupport it, each as thick and ſubſtantial as the Body 
of che Rod; and the top, forked in lixe manner with 
three Branches, wherein the King's Cup might be 
placed. A Gold Cup was alſo to be offered with it, 
and ſer within thoſe branches; fo large as to contain 
one hearty Draught for his Majeſty ; with a Cover 
to it of Gold as broad as his Face; and the Metal 
of both Cup and Cover to be as thick as the Thumb- 


Hundred, 
. Et Virga argentes, tam 
longa, ut attingat a Terri uſ- 


(r) Sarhaer Regis redditur 
fic. Centum Vacte, & Taurus 
albus, quaſi Armenti Ductor, 
habentes cmd — colo- 
ris, pro quolibet Canref i. e. 

15 quos habet ſub 


que ad Os Regis in Cathedra 
edentis ; tam groſſa quam 
Digitus ejus e uz in 
inferiori parte debet habere 
quaſi tres Digitos extenſos, 
tam groſſos ſſcut virga præ- 
dicta; & in ſuperipri parte 
totidem, in quibus poſſit Scy- 
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phus Regis ſedere, aliis conli- 


miles. Et Scyphus aureus, tam 
magnus yt poſſit intrare una 

10 Regis, cum Cooperculo 
tam lato ut Regis vultus. Et 
Scyphus & Operculym ita e- 
runt ſpiſſi, ut unguis pollicis 
Aratoris, per 
Aratrum tenentis, vel Teſta 
Ovi Aucæ. Virga autem, & 
Digiti, non erunt intùs con- 
cavi, ſed folidi, [MS. Mer- 
ton. fol. 2. b.] 


nail of a Plowman that had held the Plow ſeven Tears, or as the Shell 


of a Gooſe-Egg. 
verſion from this odd piece of An 


I rake it for granted, the Reader will have ſome Di- 
uity; or otherwiſe, I ſhould hard- 


ly have been at the trouble of — it at large. 


THrvs ſtood the Sarhaet of the King. That of the Prince 


(s) or Heir apparent, was equal to the King's; the 
Silyer Stand, and the Gold Cup and Cover excepted. 


THar of the (7) 2 Conſtable, or Maſter of the Pa- 
lace, a third part of the King's; with the like exception. 


THAT of the Steward of his Houſbold (u), his 
| chief Huntſman, the Maſter of the Horſe, the Judge 

of the Court, [or Board of Green Cloth, as we call 
it,] the King's Falconer, and Chamberlain, a hundred 


| (+) Sarbaet Kling, [Prin- 
cipis, Hæredis Regni,] eſt æ- 
ile Regis Sarhaet, ſed fine 
uro & Argento. [16id. fol. 


ptennium 


3. 4. 55 
(t) Sarhaet Penteiliũ eſt ter- 


tia pars Sarhaet Regis, exce- 
E 15 & Argento. [ ibid. 
ol 5. a. 

Peng waſtraut, Fudicis Curia, 

Hebogydd, & Camerarii, no- 


vies viginti Nenarii, & novem 


Vaccz; ſed Vaccz erunt fine 


and fourſcore Pence, and nine Cows : the Cows without any Elevation. 
(m) — Cyjuſlibet cætero- 


Or rhe reſt () of the Officers of the Court, 
6 Cows, and a hundred and twenty Pence. | 

THE Sarhaet of a Nobleman (x), who was Head 
of a Family, nine Cows, and a hundred and four- 
ſcore Pence, with one Elevation. 

) — OF a Mayor, not, the Maſter of the 
Houſhold ; this was provided for before; I rather 
take it to mean the Chief Juſtice, or ſome ſuch Ma- 


Fe and of a Chancellor; nine Cows, and 2 hun- 
red and fourſcore Pence. Of a Gentleman of Wales 


both by Fathers and Mother's fide 3 three Cows, 


rum, ſex Vaccæ, & ſexies vi- 
ginti Denarii. [ Lid. b.] 
(x) Sar haet Nobilis, qui fit 


Penkenedl,[ i. &pxny%; familix] 
9 Vaccz, & novies viginti 


Denarii, cum una Elevatione. 


[1bid, fol. 20. a.} 


) Maer & Kyghellanr, i. 
Mos & Cancellarii, 9 Vac- 
cx, & novies viginti Denarii. 
— Nobilis Kanwhyaul, [ex 
Patre & Matre Wallenſis, ] 


qui neque villanus fit, neque 


ens 3 Vaccæ, cum tribus 

Elevationibus, & ter Viginti 

li. — Villani, 3 Vaccæ 

& ter 1 5 Denarii, Lid. 
- bf 


with three Elevations, and threeſcore Pence. — Of can 


Pl 
* 15 


2 Boor, a Peaſant, or any ordinary perſon; three Cows, and threeſcore pence. 
. Tyvs much for the Sarbaer, or Damages given in the caſe: we muſt 


now proceed to other obſervations. The N 20 


(=) Mas not admitted a wirneſs, in any cauſe, againf 


(ﬆ) Reprobationis ¶ Teſtium] 
cauſa triplex: vel 


the 


ja inter 


eum & Teſtes galanas [i. Ini- 


\ . 
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til. Legal tnicitis) denbtari poſſit; vel 


inter eos orta fit contentio; 
vel alteruter alterius Uxore 

ſit abuſus. [MS. Cotton. c. 1. 
$. 84. De Reprob. Teſt. p. 30.] 


oſecution and quia de petitione Hæreditatis 
Pulniſhinent 5 » 


IF the Husband was 
mages of him; which were called her Wynebwerth; i. e. Remedium pro 


(a) Tera viro ſuo, fi aliam 
cognoverit, Vynebwerth Uxor 
habitura eſt: primò, dimid. 
Libre ; ſecundò, Libram; ter- 
tid, cum toto Fure ſuo libera 
diliis L publice, vel ſoluta, 
poterit ab illo diſcedere. At fi 
ultra tertiam vicem patienter 
ſuſtineat, de cætero Vyneb- 
werth non habebit. Redwit 
dicit, quod tertio XXX Soli- 
dos: quarto, libera cum toto 
* uo abit; ſi patienter ſu- 

ineat, de cætero Vynebwerth 
non habebit. [ Spelm. Conc. 
Tom. I. p. 410. §. 12. MS. 
Cott. p. 39+ c. De Mulieribus. 


the injured Husband; nor, as it ſhould feetn; the 
latter againſt Him, at leaſt in any other cauſe than 


that of tlie Adultery. 58 
guilty of Adultery, his Wife might recover Pa- 


Mariti Adulterio. (a) This ſhe might recover thrice 
ſucceſſively, upon ſo many repetitions of his Crime: 
and in one paſlage in the Merton MS. fol. 25. b. 
(cited before, F. Divorce,) it is ſaid to be no more 
than ten Shillings for each. But that MS, which 
Sr. H. Spelman copied or extracted from, advances 
it for the Second and Third offences: for the ſe- 
cond it was Twenty Shillings 3 and for the third, (ac- 
cording to Redwit,) Thirty: and upon either the 
third, or however the fourth offence, ſhe might diſ- 


$. 24. MS. Merr. fol. 26. a] ſolve the Marriage, and go off from him with all 
her Effects. But if ſhe bore it tamely, and did not leave him upon 
2 fourth Provocation of this kind, ſhe could never after pretend to de- 
mand Damages of him for being falſe to her Bed. 


lau Sto! t ins, 


By their ancient Mac-Alpine Laws, (ſo called from the Legiſlator, 
King Kenneth II, Mac-Alpin, about the Year 840,) If any Man de- 


(5) Si quis alteris Conju- 
gem non invitam vitiaverit, 
uterque extremo afficiatur ſup- 
plicio. Si vis mulieri fuerit 
illata, vir injurius proximo 
ferro damnabitur; mulier e- 
rit innoxia. ¶ Hect. Boeth. 
Hiſt. Scot. L. 10. fol. 101. 
a. & Leſlaus de Orig. Oc. 


bauched another Man's Wife, (b) with her conſent, 
both He and She were to ſuffer Death for it: bur 
if there was Violence in the Caſe, She was acquit- 
ted, and the Man to be beheaded. It is to be ſup- 
poſed, his manner of Death was the fame for Adul- 


Scot. I. 1. P. 72. tery with conſent: but the Woman, (as we learn 
from another of theſe Mac-Alpine Laws, ) was either to be drowned, or 
buried alive. Mulierem, capitalis Criminis damnatam, aut Anme ſubmer- 
gito, aut defodito vivam. Thele puniſhments, however, fell into. diſuſe 
at length; and the Church only undertook the Cognizance of Adultery, 


From MAH OM E T's Alcoran, 
[Projcurion.} WE muſt firſt obſerve what relates to the Proſecution. The 
bo d Alcoran, Azoar. 4.n0n cial Proſecution for Adultery, muſt be upon the E- 
ongè ab initio] Teſtes adhi- © Te 
3 3 CT vo- vidence of four Witneſſes 5 (e ) all Mahomet at * and 5 
c. 12. p. 391.] pert. according to Achmed Ben Mahumed ( as Mr. Selden FE 
13 him,) they muſt be all Men too. If this were the Senſe of ' ll 
their Legiſlator, the Proſecution would be impracticable: for a Wo- 
man muſt be mad, to commit the Crime with fo little caution, that 
four Men ſhould be able to convict her of it. And the Cafe is much 
the fame, if (as Mr. Selden ſays, the Retina verſion has it,) we ſhould 
read, Quatuor fœminis Teflibus convifta: for four Witneſſes of either 
Sex are very rarely to be had on ſo nice an occaſion, But to ſolve 
this Difficulty, Mr. Okeley, (the late Learned Arabic Profeſſor at Cam- 
bridge,) aſſures me, that the Arabic has not four Male, or four Female 
Wineſſes; but fimply, and in general terms, four Teftimonies. © "_ fl 
here 


there would be dificulry enough remaining, if Mabomet 
their Lawyers ſince, had riot, contrived. ways ta. quali 
(which muſt be aſcribed ro, cheir Lawyers,), is what” Nik. 


informed me of; that it would be ſufficient for Conviction, 


Man be found in the fame Room,” or even in tlie fame" Houſe wich her: 
chat is, I ſuppoſe, if he were previouſly ſuſpected of a lewd Commerce 
with her. The other is Mabowet's own proviſion, to ſupply the De- 
fect if the Husband ſhould have fewer Witneſſes, or 15 ides him- 
ſelf. (d) When they charge any thing [of Adulte- % Ane, Ales, 2. 
« ry] upon their Wives, and have no Witneſs but The Frſta by Me e 
« themlelves, the Teſtimony of One ſhall paſs. in f. Iduterium } Vxoribus 
« Conſtruction for Four, if he Swears by God that dum aus rater ph, 
« he ſpeaks Truth; (but it muſt be Sworn four Himes, aer Teſtimenf. Worm: 
cc according to the Retina Verſion) and inſtead of 7 a. i 
«a fifth, invokes che Curſe of God upon himſelf 277 & win c. 
«if he has ſworn falſiy. S0 that here, che Hul. fre cin Gene [916 
band, for want of three more Witneſſes, hall him- r. . 3. c. uf. 2.479] 
ſelf Swear four times to che Truth of the Accuſation: and ſo in pro- 
ortion, ſays Mr, Okeley, if there be ⁰ Witneſſes only beſides him- 
elf, he muſt Swear twice; if one, thrice,” to make up the number f 

N ; adding in the laſt place, a ſolemn Imprecation if he be 
* T HIS is as odd a Prevarication as could have been thought ol, 0 . 
ſolve the Letter of his own Law, And yet the artfull Impoſtor, who was 
notorioully given to Women, ſeems to have contrived, (in complaiſ- 
ance to his Diſciples of that Sex,) to render it inſignificant to Con- 
viction, by allowing the Woman accuſed (e) to purge (.) Aen. did Mulier 
her ſelf in che very ſame method. For ſhe was f rim, non pupiatus, 
5 ay Allie icio. Tor me Was fi quatuor adhiboantur Te- 
not to be puniſhed, if the brought four Teſtimonies, g me per Deum cunum 
(3. e. 1 ſuppoſe, either ſo many Witneſſes, or her own weed, quo fd ven an. 
A OL ot 1 IO 54074 i invocat lla, fille verum dir - 

Oach ſo often repeated as to make up the number,) cri. [$eldey. ubi fpri.] 
that the Accuſation was falſe; and made the like Imprecation if what 


had been ſworn againſt her was true. 

Ir the Accuſation proves falſe, and the Woman is cleared, the falſe 
Accuſer ſhall be haſtinadoed (f) with four and twen- (/ Alewan. & Sali. ibid. 
ty blows; and ſhall never be credited in Teftimony for the future. Mr. 
Selden (F) tranſlates it thus: Qui caſtas mulieres infamant, nec inde pro- 
ferunt quatuor Teftes, fuſtigandi ſunt plagis octoginta, nec unquam recipi- 
endum eft (poſtea) eorum Teflimonium. But as to the number of Blows 
Mr. Oleley ſays, Du Ryer's Tranſlation, which I followed, is right ac- 
cording a hor Arabic; _ not Mr. Selden's, 01 £1 
n Puniſhment of Adultery upon Conviction, is variouſl 
delivered . 8 un ——— M F 

I. For the Women, Impriſonment; or Confinement 
in their own Houſes, —— Life, or for à time. 

ir your Women ( ) be debauched, and con- © Abe Azoat. 4. v. 
c victed by four Witneſles, confine them cloſely in 4 Guster er vet, une 


— 


o quatuor ex vobis, unde 
| te their 


er nd Adul- tur in dibus ſuis, uſque- | F J 4 48 e; 


terz Marty 


Wen 3. EY 9 by $3. V 
* * af WI * & Te We 8 4 wa 9 * 
Nen * n * * * 
8 : 4 iſt. - 
1 l ns. 


of Abri! Fer 


daidmortusfucrins, ti; £f Biyes chem a better nnd; 5. e, till they Ufeient 


4 — 4 i q , 
ſeu mentem (meligrem 1 WW enero ad ag ige 
erit eis Deus. [ Seld. UY. [ ne epentance. e 
f ee 001 TOW en 103M Horta 


Heb L.3· c. 12. p. 306 392.] 11] | " 9h IMD'E) * MI | 
| (% 1hid Mn WH 4. fa te AS to the Adulterer (5) and the Adulrerefs, lee 
Juen al Adulterum Adule- ec all ſych; Criminals receive un hundred Stripes or 
ramque ſpectat, omnigeni ſic 3 ‚ | woo 3 OY 
rei centrum plagis verberantor ; cc Blomus: and have no Compaſſion pon them 
dun in jolie Dei” f in © for the Judgment is God's; if ye believe i Gd, 
Deum crodatls & Diem P << and the laſt Day. And ler the/ Congregation, orf 
am, (oa, a ſufficient number of Believers be Witneſſes of 
ubi ſupra. p. 392+] ec their Puniſhment. ©. What Mr. Selden (whom T 
have followed) here tranſlates Adulter & 'Adultera , Mr. 'Okeley' choſe 
to render, the Fornicator and the Whore; and I have elſewhere cited 
this accordingly. - Yet even theſe terms are ſignificative enough to in- 
clude Adultery, as well as Stuprum and Common Whoring : aid it were 
hard if they ſhould not; for then Adultery, which is a greater Crime 
than the other, would be left under a ſmaller Puniſhment, © 
LAT BR writers, however, ſay, chat the Turks puniſh Adultery with 
Death: but if it be true, they have no direction for it in their Alcorau. 
Tus much for the various Puniſtments of Adultery in the courle 
of Legal Proceſs, ſo far as J have been able to collect within the Times 


I write of Our next Enquiry may be, s BH 

SECT. IV. Whether the Adulterer and Adultereſs were allowed © 
to marry together, at any time after their Conviltionn 
WHERE this was prohibited, (as it might be, and in ſome Countries 
was, when the Law did not inflict Death, or the Husband was ſatisfied 
with Divorce &c ;) it was intended to expreſs a public abhorrence of 
their criminal Converſation before: and to fer a mark of Infamy upon 
them, as unworthy ever to come together in the honourable Conjun- 
ction of Marriage, who had already blemiſhed and abuſed it by their 

lewd Conjunction in Adultery. VP 
Amongſt the J E ws, | 
Death was indeed the Moſaical Puniſhment, as I have ſhewn in its place: 
but their Lawyers clogged it with many Exceptions, and reſerved a great 

many Cafes which eee only of Divorce. Here, therefore, was 
room for ſuch a Prohibition as we are now enquiring after. And ac- 
G ld Vx. Hebr. I. 3. Cordingly we learn from Mr. Selden, (i) that thoſe 
c, 16. P. ha 487: Women, who in any ſuch caſes had been divorced 
with forfeiture of Dower, could never be received again by their Huſ- 
bands; nor could they ever marry that Perſon, or any of thoſe Perſons, 
who had been their Adulterers, or from whoſe Company they had been 
diſcharged either by the Husband or the Court. | 
By the Roman CIVII Law, 1 
Neither the Adulterer himſelf, nor any other Perſon, may marry the 

Adultereſs: if he did the Julian Law took hold of him. Adulterii 


ena vii RH &  _ a - 


Unmatant (I) ff quis durerit UDrorem, edlem Lege te. j E Ligeyull . . 
— a — Rand. confirmed by — Sev | 2 eee e e, 
| rus in the Code. (1) Qui autem Adulterii damuatum PIP; r 
(fs quocungue modo pamam capit alem evaſerit,) ſciens 7 duxerit "UJ. rorem, ed. 

em Lege [Julia] ex caus# Lenocinii punietur. The Parentheſis Si quo- 
cunque &c. was probably added under Fuſtinian, to adapt it to the Law 
as it ſtood then: for before the time of Conſtantine,” it does not appear, 
that Adultery was (fatedly) puniſhable with Death. However, from 
this of Severus it appears, that whoſoever married a Woman convict of 
Adultery, was to be puniſhed as for Lenocinium. I cannot perfectly . 
account for the reaſon of this; why it ſhould be repured Lenacinium: 
any farther, than thar ſuch an one gave countenance and encouragement” 
to the Crime, ex poſt facto, by marrying her; and made a gain of it, 
(if He had been the Adulterer,) by getting her to himſelf, when het 
Crime has brought on a Divorce that diſcharged her former Marriage. 
The Julian Law puniſhed Lenocinium in caſes of A- ( lee Fl 4 
dultery, (n) in the ſame manner as Adultery; whether . * e 8. 2% 
in the Husband, or any body elſe that was guilty of ris. Fo 2 20) 
ir. But meeting with an Exception (v), which ſcreens g 
it from that puniſhment, if gain be not the motive of conniving at, or 
paſſing by what is done, but mere Indifference or Good. nature; J am in 
doubt, whether a Perſon wholly unconcerned in the Intrigue, and after- 
wards marrying the divorced or convicted Adultereſs, could be puniſh- 
ed ſo. Yet as Severus declares, (without any Exception, but his ot 
knowing her to have been convicted,). that he was to be puniſhed, ir muſt, 
be at diſcretion of the Court at leaſt.,  '' NY 


- 


Ix the Adulterer himſelf marries her, the Martiage is illegal, and they 
are mutually diſabled from enjoying any benefit: of Dower, Legacy, or 
| Inheritance the one from the = even tho: the proſecution of Her 
for Adultery, is not yet advanced to Sentence. (o) Mæ- ) f 4. bis hes ut nut 
vius in Adulterio Semproniæ damnatus, eandem Sem- G. 30. T9.) 13, Claudine. 
proniam non damnatam duxit Uxorem, qui moriens Heredem eam religuit: 
Vero, an juſtum Matrimonium fuerit, & an Mulier ad Hereditatem ad- 
mittatur Reſpondi, (lays Papinian,) neque tale Mutrimonium ſtare, neque 
Hereditatis lucrum ad mulierem pertinere : ſed quod relittum eſt ad. Fiſcum 
| perwvenire. Sed etſi talis mulier Virum (Mævium ſc.) . Heredew inftitue- 
rit, & ab eo, quaſi ab indigno, Hereditatem auferri dicimus. By this Law 
the Eſtate, or other Legacy bequeathed by Will, either from Him to 
Her, or from Her to Him, cannot go to any ſuch Heir or Legatee, 
but is forfeited to the Crown. And Cujacius (p ) fays, r) Sager, in L. 33. 
* a ig: 1 2 £2 2207: e. Papin./ad I. 13. . de 
ir is che fame with the Douer: © Hoc caſu, Dos 3 . i,, 


* 


+ 


* omnind fir caduca, & eripitur uttique, Hzrediras quoque eripirur, &. 
| . | PELSL fon . 7. A. „ en, 
Bur as the Law now ſtands, by a, Novel of 75 inian's,, the Adul- 

terer and Adultereſs marrying, would not .come off ſo Y as with 

Forfeit ures and Incapacities; tho neither of them had RN con- 

victed of the Crime: and were to ſuffer for this as for Ad 


ulcery, tho 


fl | | » 4D 1 6 0 + Z'* BEET, | 31 1 n 1 a 1 
by ſome means or other they had eſcaped their proper puniſhment bo- g 
. . | 412 1 L | $ TP: Ci f#1.,5 nf FLOW A» | n - ugg} f 1 1 4 
fore, For thus we read, Novel. 134. c. 12. 2 ar 4 
81 IF 


Of ADpirpay, air 


w. 4, 51 fit ver) acculfatus de Adulterio, per proditionem Fudicum, aur alts 
terer amd. Adul-. ; . 5 * 
0% marty- quolibet modo 3 Legibus pœnas effugetit, & poſt hoc inveniatur cum u 


luere, de qud accuſatus eff, turpiter converſari, aut in Matrimonium ae+ 
cipere eam; & hot fiat vivente Marito, aut poſt ejus mortem; neque Ma- 
trimonium valere jubemus : ſed eum qui hoc delinquere. preſumpſerit, et 
prius profugerit, attamen licentiam damus omni Judici, & comprehendeve 
eum, & poſt tormenta ultimis ſuppliciis ſubjicere; nulla alid excuſatione 
Gr. zammgiaz Accuſatione] aut probatione faciendd. Et Mulierem ca- 


ſtigatam, & detruſam Monaſterio immitti jubemus, & ibi manere in 


onme tempus propriæ vitæ, &c. 

HE RE, if any perſon accuſed of Adultery, and either by the Par- 
tiality of his Judges, or by any other means eſcaping his due Puniſh- 
ment, be afterwards found living lewdly with the Woman with whom 
he was accuſed, or ſhould marry her; (whether during the life, or 
after the Deceaſe of her Husband;) ſuch Marriage is declared inva- 
lid; and any Judge, within whoſe Diſtrict he is, may apprehend him, 
and put him to Death; without any farther Accuſation or Proof, than 
of the preſent Facts abovementioned. The Woman, to be ſcourged, 
and confined in a Monaſtery for Life. And the Effects of both of them 
diſpoſed of as in caſe of Adultery proved. See b. III. in its place. 
Bur the Canon Law allows the Adulterer and Adultereſs to mar- 
ry, except in ſome particular Caſes. oh 

In the EASTERN Empire; 


(ho int pagels ang; He that (q) was accuſed of Adultery with a Wo- 


1 Haber Spire. man, could not afterwards Marry her. In ſupport 


L. 28. Tir. 5. De Nupt. re- Of this, they retained Juſtinians Proviſion laſt cited 


hib.\. 11. & Harmenop. L. 4. AS ky | 
Tit. 6. n. 56, 57. in the Roman Law: their Bao. L. 6. TH. 19. |. 3. 


being the fame ↄerbatim with Now. 134. c. 125 except the words, 


ultimis S uppliciis in the Novel, changed here to Tais rpipois rilaglalt. 
The reaſon of which Alteration is evident: for they had changed the Matt's 


puniſhment for Adultery; from Death, (as Fuſtinian had left it,) to Baſtinad- 


ing, ſhaving the Head, and cutting off the Noſe ; which therefore are the 
rune el, the legal puniſhments they direct to in the preſent Caſe. 

Bur tho they ſhould altogether eſcape the Civil Juſtice, and live and 
die in the Matrimonial roſſeſſion of each other, the Adulterer could 
bequeath no part of his Eſtate, Real or Perſonal, to the Woman, nor 
ſhe to him, Bana, L. 60. Tit. 42. De iis quibus ut indign. |. 13. the 
fame in ſubſtance with 1. 13. F. eod. Tit. aboyecited. A 

The Law of MAHOMETr n 

Runs contrary to what we have produced from others. For by that, 
ſuch Criminals are ſo far from being forbid to Marry each other, or 
to Marry at all, that they are ſtrictly forbid to Marry any perſon Bur 
one of their own leud Charatter, or one that is not a Mahometan, 
ITY Let the Adulterer Marry none (r) | bur an Adul- 
e eres, or an Aae, nor the Adulercs, any 
tow; nec ducar Aduliera ni © but an Adulterer, or an 4ſſociator: for this is 
tem. Hoc enim credemi- forbidden to Believers, i. e. no Mahometan, Man 


Or 
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ters, or the Waters of Jealouſy. If a Husband were Jealous of his 


lived: there he complained of her having kept Company in Secret 
c with a Man, concerning whom he had before —_ her; 


Court and there] the Prieſt uncovered her Head; [took off her Head- 


or other things to make (u) it bitter,] put into it; ( Seld. Ibid. p. 404. 


Crap; VII. of ABUI TEN 1 
13 5. bd. at tot hs ati. ene FAR 
or Woman; whois not guilty of the like Crime, N 27 


131 
may Marry a known Adultereſs or Adulterer. By L. 5.8 14 p. 39%, 64% 


? 
» 


the word Aſſbeiator, he means any perſon who is not of his Religion : 


for the Mahometans declare againſt all Religions but their own, a8 gi 

ing God . Companions, TP other o elke of . religious Morſpip to 

the one true God; themſelves only (as they pretend) adhering to the 
LET us now ſee what proviſions have been made in ancient Laws 

upon another Caſe. . Nl. enge ebe 2113 "07 Bfl 
THz moſt remarkable Conſtitution of all that can be found op: 

on this Head, 1s certainly * g b I x | 4 22 [SHIT DIS Y 
Ges The EW ISH Law. (299) 


: oy 


80 abominable to God is the Sin of Adultery, that he preſcribed 


to his choſen People a very particular and miraculous way to diſcover, 


(and at the fame time, to puniſh) the moſt ſecret Guilt of this kind. 


The Law relating to it is in NUMBERs, V. 12, and following : Ver- Trial by the 


ſes, to the end of the Chapter; which contains the Trial by bitter. Wa- lub. of Fea 


Vife, upon juſt grounds of Suſpicion z but could neither ſurprize 
her in the Act of Adultery, nor produce Witneſſes to convict her of it, 
he was to bring her to the Prieſt, with the tenth part of an Ephah of 
Barley-Meal for an Offering of Fealouſy. | But by the Cuſtom of the 
Jeus in this matter, the firſt complaint (s) was to (%) gue us. Hebr, L. 
ce the Court of Juſtice, under whoſe Juriſdiftion he 3 7. P. 4. (es, 453 


ce and ſince ſhe denied any Act of Lewdneſs, he demanded her Trial 
« by the bitter Waters. Having proved by Witneſſes the ground al- 
ce ledged before for his ſuſpicion, boch he and his Wife were ſent un- 
ce der guard to the great Sanhedrim at Feruſalem: which Court En- 
ce deavoured by various Arts to terrify, entice, or weary her into 2 
ce Confeſſion: but if ſhe inſiſted upon her Innocence, the was then 
te brought to the Door of the Tabernacle, or the Eaſt Gate of the outer 


« cloaths, and all her other Ornaments of Dreſs; (t) (r Sad. ibid. p. 403. 

< cloathed her in a black Robe; and called together a great number of 

«© Women, that they might take warning by what was to W : 
e And after this, putting the Offering into her hand, he was to hold 

in his own 4 bitter draught of the Holy Water of the Laver; with 

ſome Duſt from the floor of the Sanctuary, [and ſome Wormwood, 


and to adjure her in theſe words, (v. 19, 20, 21, 22.) If no Man 
have lain with thee, and if thou 75 not gone afide to Uncleanneſs with 
another inſtead of thy Husband; be thou free from this bitter Mater 
that cauſeth the Curſe, But thou haſt gone afide to another inſtead 
of thy Huband, and if thou be defled; &c. — The Lord make thee a 


o ADULUERY: TIV Tir. h 


Thigh to rot, aud thy Belly to ſwell; aud this I ater thot-\cauſeth 
the Curſe, fall go into thy Boæuels, to make thy Belly to Swell, au 
(w) Seld. Thid. p. 44 The Prieſt having writ theſe Curſes ina. ſcroll of 
Parchment, (u) and Scraped off” the Wards again into. the bitter Water; 
ſhe was to drink it; after he had offered the Jealouſy- Offering upon 
the Altar, and burnt a part of it. The Effect of all, was accord- 
ing to the words pronounced before by the Prieſt: If ſhe» were in- 
nocent, the Draught did her 10 harm; but (as the Fews fay,) made 
her more beaut ifu] ; and if ſhe had been barren before, ſhe. thence-for- 
ward became fruitful: If guilty, Her Thigh by which, as Bp: Patrick, 
obſerves from Chaskunz, is meant, her ſecret Parts,) immediately ror- 
ted, and her Belly) (or Bowels) ſwelled, till ſhe died; leaving thus a 
terrible Example, in the Judgment of God upon her for her Sin. Ty 
IN the Praxis of this Law, the Jews (as uſual) introduced ſeveral arbi- 
trary Interpretations, Reſtrictions, and Additions by Authority of their 
Sanhedrim. 3 1 
(J.) TE Husband who had a right to demand this Trial of his Wife's 
(x) Sell. ib. e. 13. p. 307. fidelity, muſt have admoniſhed her (x) firſt, before 
Witneſſes, never to be in ſecret with this or that particular perſon, or 
perſons; and the ground of his Jealouſy, (as was ſhewn above) when he 
brought her to the Trial, muſt have been, that he could prove. ſhe was 


ſince that premonition, in ſecret with the Perſon, or ſome of thoſe per- 
ſons ſhe had been warned againſt. And tho” ſhe had been with him but 
a few minutes, it was prefumed ſhe might be corrupted in that time. 
(II.) Bur if her being in ſecret with Fim, and the Premonition alſo 

(3) Kli ibid. p. 38. to the contrary, were not each of them (y) proved 
(z) Ibid. c. 16. p.414 by Witneſſes ; if he had only (⁊) , her him- 
ſelf, and found her in ſuch forbidden privacy; or had only Fame, or 
one witneſs to prove it; or it any one witneſs appeared at the Trial, 
(tho a Woman, a ſlave, or any otherwiſe held inteſtabilis,) and proved 
her actually guilty of Adultery ; this Law of the waters of ſealouſy had 
no place: yet ſhe might be divorced; but not fo as to loſe her Dower, 
except in the laſt caſe of actual guilt. 


(III.) NOR was ſhe to be put upon this Trial, if ſhe confeſſed at 
(a) Sell. ib. e. 13. P. 398. the Bar of the great Sanhedrim, (a) or before the 
& c. 15. P. 402, 406. Prieſt at the Door of the Tabernacle, that ſhe had 
been indeed polluted at the time of privacy laid in the complaint: nor 
it the refuſed to put herſelf upon the Trial; (i. e. before the letters of the 
Curſe were ſcraped off; for refuſing after that, ſhe might be compelled 
to drink.) Bur in either of theſe caſes, ſhe was divorced, and loſt her Dower. 
(b) $414. ib. e. 13. P. 397, (IV.) NoR could ſhe be thus tried, (b) if her 
398. HFusband, (who upon this ſuſpicion was obliged to 
abſtain from all Conjugal Embraces of her, till ſhe had cleared her In- 
nocence,) could be proved to have laiy with her after the time for which 
he pretended to ſuſpect her; for this would imply that he had forgiven, 
if he ever had really ſuſpected her. Nor if He would not ſuffer rs 8 
rink 


Cat. VII. f Avvireayo 


caſes, ſhe was to be divorced, but carried off het Dower: 1 be 
V.) Bom che Husband and Wife (c) muſt be cf ) Gut p.35. 
| full Age 5 not eſpouſed: only, but married z and not 49% 491. Mut \ Nn 
prohibited hy any Divine Law from marrying together: or elſe ſhe could 
not be put upon this Trial. Nor, if che Husband had 


9 


den takes notice of, grounded on ſome part or other of che Ceremony 
of the Trial according to the letter of the Text: as when the Husband 
was blind &c; or the Woman lame, wanting à Hand, dumb, or deaf ; 
for which, and the reaſons of them, I refer to my Author. But the Wife, 
however exempt by any of the Exceptions under this head, from Trial by 
the Law of ealouſy, was to be divorced, and loſe her Dower, if the 
premonition and her Diſobedience to it were duly proved. ms 
(VL) Tas ſixth Exception is of more moment than ſome of thoſe 
laſt mentioned: and that is (d), that if che Husband \ 90 85 3 EP, "Abs 
had | himſelf been guilty of Lewdneſſe, he could not & c. 15. p. 408. (908 
ſubject her to this Law: or if he did, the bitter water would have no effect 
upon her, tho an Adultereſs; according to che notion and Tradition 
of the Jews. 1 6 ß 6. oo 


IT is farther to be obſerved; that when he had the Advantage, clear 


of theſe Exceptions, to bring her to the Trial of Jealouſy 5 and when ſhe 
was before the Prieſt (e), ready to be adjured upon the ( 5 n 6. 15. p. (6. 


particular ſuſpicion laid l her, as above; their cuſtoms e 


ed 


them, to charge her in Adjuration, with any et; = 
Adulteries, beſide chat for which ſhæ was brought thither; even ſi 

could not ſingly (by their fave firſt Rules) be examined in this way: and 
Her Amen extended the Curſe to all or any of them, as well as that. 


: Ix the Woman came off ( F) with a Teſtimony of (/) S ib. e. 13; p. 398: * 5 
her Innocence, and was again diſcharged by her Husband of that perſon's 


company, with whom ſhe had been before ſuſpected; and if nevertheleſs 
ſhe was again convicted of being in private with him: the bitter water 
was not put to her a ſecond time; but ſhe was preſently divorced, with 
loſs of Dower. If ſhe were found in private with any other perſon, after 
a like ſpecial premonition; the Trial would again take place, foties quoties. 
Nox could bring her to it but her (g) Husband 0 5:4. ib. c. 16. p. 4:5. 

But if He were deaf, or diſtracted, or out of the Countrey, or confmed 
in Priſon; and She, the mean time, went under the ill fame of Lewd- 
neſſe: tho ſhe could not be brought to ſuch a Trial as aforeſaid, the 
Court would ex officio call her, and give her a Premonition; and if af- 
ter this ſhe was proved to have been in ſecret with that Perſon, of whom 
they bad premoniſhed her, they would, by public Sentence, diſcharge 


her from all Congreſs with her Husband; condemn her in her Dower; 


and tear to pieces the Inſtrument, or raſe the Record of it: and her 
Husband, whenſoever he recovered his Hearing, or his Senſes, returned 
home, or was ſet at liberty, gave her a formal Divorce. 


nd had ebe during. 
the Eſpouſals, before he had brought her home, and ſolemnized his Mar: 
And ſeveral other Exceptions there were more trifling, which 
Se 


has 


Bur 


1233 


x water, Phet he came to her Tflal. In either of theſe 5 2 bl 
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; 110 
14 ih Y s ib. e 45: 5.4% | BUT the aubule uſe th) of this Trial by bitter water; 


ery. 46 


07 1e 0 _- ny — 


y began to be laid aſide about out Saviour s ti 


hen Aale (25 their Doctors ſay) began to prevail exceedingly amongſt” 


ce ufed, or ought to do. Under ſuch an Imputation ſhe was, whom 


the Jewiſh Husbands;, ſo that, according to the ſixth Rule abovemend? 
tioned; their Wives, ſuſpected of that Crime, could not be chus triad. 
However, if the Premonition, and her Diſobedience to it were duſy | 
proved, ſhe was diſmiſſed by Divorce, with loſs of Dower. 
THERE is another Text, upon which they ſeem to have grounded 
the Advantage of divorcing (at leaſt,) 2 11 ſuſpicion,” uit hout n 
previous Admonitions as we ſpoke of before. vßF nn. 
D Eur. XXIV. I. When a Man hath taken a Wife, and Arts 
her; and it come to paſs, that | ſhe' find uo favour in his Eyes, becun ſe 8 
he hath found ſome UNCLEANNESS in her; [which Mr. Selden 2 
(%) Selden, Bid. e. 18. 5. hett (i) ſeveral Verſions to expreſs, © ſomethin 
430, 431. cc indecent, light, or immodeſt in her Conduct:] chen 
ce let him write 15 4 Bill of ene and give it in n H end, 
« and ſend her out of hit Houſe, 
(i) Selden, Ibid. e. 17. . MR. Selden ( FT their hive (in bone 
418, 419. Cas follows. Their Wives might be Divorced 
« on ill fame only: not ſuch as directly charged them with Adultery, 
« or {uch as might bring them to the Trisl by bitter Waters, but 
« when, without premonition, ſhe could be chivged by credible Wirneſ⸗ | 
«ſes, with haying behaved her {elf with other Men, (or ſeemed to do 
« ſo,) with Impudence, or more indecent Freedoms than modeſt Women 


te the Witneſſes, preſently after ſome young Man (other than her Hus- 
ce band) had been ſeen to come out of —4 Chamber, found there a- 
te lone, putting on her Drawers, or other Garments, which might give 
c ſuſpicion that ſhe had been thoroughly undreſſed for ſome il} purpoſe 
« before. Or whom they had ſeen coming out with ſuch an one, 
« from ſome dark, or very private place; or going in with him a- 
« lone into her Chamber, and preſently locking the Door; or admit- 
«ing of Kiſſes from him, or any Amourous ſignifications whatſoever 
cor who was guilty of any wanton Behaviour diſreputable to her Vir- 
tc tue. If her Husband thought fit to Divorce her upon theſe Ac- 
« counts, fre loft her Dower. Thus: much for Is — | 


Amongſt the ATHENIANS, 


A Man ſuſpefted of Adultery, might be ſeized, and OWE into Pri- 


1 ſon, or otherwiſe detained in Cuſtody: (I) but up- 
3, ALE = 3 on Petition to a Court of juſtice, al edging his In- 
Srraetines edixes; e nocence, he might be bailed; and he was then to 


1 I 2 ay Toy eigene, %) 


ty Sees nent, i ſtand his Trial. If he cavibd his Cauſe, and the 


oa dra GT», 2 TS hung 


danch i ee de De Court believed him Innocent, himſelf and Sureties 
. Þ: 975.. ;v diſcharged. | Bur if they judged him guilty, 

he was dealt with as we have ſeen before, where the reſt of this N 
is cited for the Judi, cial prenifoment of ſuch an one upon Convidti- 


on. p. 90. * By 


Char VII. of Abu r . 


Suſpicion of * — is — — in my kel iriancier 3 by 
giving way to Divorce, for even Imprudences that may be ill interptets 
ed, or that may poſſibly end in Vice: as, the taking of ſuch Diver- 
ſions and Liberties, or frequenting ſuch places and Company, as may 
prove a Temptation to the Crime, or be a reaſonable ground of Fealou- 
ſy. For ſo the Emperours, Theodeſius and Valentinian, (A. D. 440 
declare it ſufficient Cauſe for the Husband to Di- W 

vorce a Wife, (m) cc who without his Knowledge ſe 12 2 vel ANG 


vivia appetentem; aut ipſo 


cc ox Conſent, ſhould 80 ro public Entertainments, invito, {ine juſt4 & proba il 


od, f 
« amongſt Men that were Strangers, or unrelated 3 ,q Chen, vl N 


« or, againſt his will, without juſt and probable 4 in ge, e on 


in locis in quibus hæc adſo- 
« cauſe, ſhould lye out, or be — home all Night; bent celebran, { prokibente, 


gaudentem. Con. L. 5. Ti. 
cc or frequent the Circus, or the Theatre, to ſee Ra- 2 8. Conſen- 


cc ces, Wreſtling, Gladiators, e-Plays, and other“ 5 3 7 . 
« public —— there, new, had forbidden her. 'On the other 
hand, the Wife allo (n) may ſue out a Divorce from dee ene fui 
her Husband, if he goes with lewd Women to be. cum 22 
« 4 Play or an Aſſembly, before her Face. ny 
Bur the Husband is obliged with a Privilege bey ond Divorce: for 
he may deal with his Wife in another manner, aid with the Hane 
Alulierer too, by a ſevere Conſtitution of Fufti- , 

nian. (o) If any one ſuſpects another Man to have qui fi G tur ali 

cc a Deſign upon his Wife's Chaſtity; and has thrice, Te eit, N epö tgl. 
ce in writing, before three credible Witneſſes each vent. {eripto weint. 


verit, habentes Teſtimonia 


ce time, diſcharged him from having any Converſati- nun, E pa ie de e. 
ce on with her; and after theſe three Diſcharges in = 2 inve- 
cc W riting ng. fand hi im in her Company; if i it be in 11 Ut L de. uz 


* 
ce his own Houſe, or a Houſe of hie Wife s, or the Aan, ws ju e a 


bt Adult erer S, OL in a Tavern, or other public Houſe, e de, , ta- 


« or in a Houſe in the outskirts of tha Town ; He em perimere, nulum pericu- 
lam ex hoc formidapti. Si - 

ec has leave, with his own Hands to kill him, and wes 2 

ce needs not fear * called to an account for it. 3d, non made ibu Fett 


c If in any other place he finds him talking with dus fide 8 copvocatis, 


per quos pro it quod 
cc her, and hath three credible Witneſſes to prove eum cum fuk Uxore compe 


| rit, Fudici tradere Crimina 
that he found ſp ſo, he may deliver him e 


veritate cognoſcentem 
4 he Criminal udge 3 Who having examined into tres ex ſeripto . 


« the Fact, of his being with her after three diſ- am . * 
« charges as afield ball puniſh him as an Adul- Ade, l 2 2 
« terer, (i. e. put him to Death,) © for this only, F. erf 


te tiam autem exequi erimen. 

without farther matter or prod.”  Licentiam au- Gr. ade, BN Gre 1% cond} 
© tem exequi crimen. Here the Latin ſtops and 1 Ware? + os 
makes Nonſenſe of 1 it; for it 1 extreme dy anal e e ery e 
ed. But as it ſtands in the oi K, 


Pl Gree it gives ſuatn (ut 3 Urorem 
him a Power to proſe cute hit 2 as Well as Wld e Cf "in Al 
27 Adulterer. | 


Aru. 
For there No, 1478 the 1 9 55 Wh 8. . 128. 1 liceat 
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Lewd Aſigna- 
tion. &c. at 
Church. 


2 


of AVU ER 
ee Husband may alſo without fear (if he thinks fit) accuſe his Wife | 
Jon the fame account,] and proceed againſt her Crime atcording c 


o — 
* 
1 


* Tt * 3 | 
„ As 


ce the Laws: i. e. he may puniſh Her too, as an Adultereſs, to haye 


her ſent to a Monaſtery] by the fare rule as ſhe may puniſh Him. 


0) $1. Quiz verb in com. AND this ſtands confirmed farther by the next 


eriuntur aliqui impii, ut e- 
88 in — og domibus 
præſumant in talibus ſe mi- 
ſcere ſceleribus: & ibi de 
peccatis tractare, ubi conſueve- 
runt Dei timentes peccato- 
rum veniam poſtulare: jube- 
mus, ut fi quis talis invenia- 
tur in locis venerabilibus ali- 
ena Uxori, de qui in ſuſpicio- 
ne eſt, poſt tres (ſicut dictũ 
eſt) conteſtationes, loqui, li- 
centiam eſſe ejus Marito u- 
traſque perſonas Defenſori Ec- 
cleſiæ aut aliis Clericis tradere, 
ut ad eorum periculum divi- 
ſim iſti ſerventur, donec Ju- 
dex hoc cognoſcens mittat 
ad Epiſcopum Civitatis, qua- 


tenus ci iſti tradantur, ut de- 


beant ſuſtinere tormentum; 
Gr. nice s e dar- 


Sa, ut debitas pœnas ſub- 


eant : | ſecundum Leges quæ 
— — 8 a An 
Kiſſimis Eccleſiis vindicari. 
Nullam neque in hoc aliam 
Judice quærente de Adulte- 
rio probationem, niſi tres (ſi- 
cuti jam ſupra diximus) con- 
teſtationes; his enim tribus 


” 
_ 


conteſtationibus oftenfis, om- 


ce in a 


nibus modis illi ſicut Adulte- 
ri punientur. &c. 


ce cog being made ap 
reſpects as Adulterers convitt. 


Paragraph, which provides in the Caſe of lewd 4A. 


ſignations made at Church, or ſuſpected Conferences 


there. (p) © Becauſe (ſays he) ſome are found ſo itn- 
ce pjous, as to preſume in the moſt Sacred ſtructures 
« to engage themſelves in ſuch wickedneſs, and to 
ce treat for Sin even there where thoſe that fear God 
ce are uſed to beg the Pardon of their Sins; we de- 
« clare, that if any ſuch perſon, as is under ſuſpi- 
ee cion, and has been thrice diſcharged, be found 
with a Man's Wife, in thoſe venerable pla- 
e Husband may commit both Him and Her 
«ro Cuſtody with the Defenſor or other Clergy of 
« that Church; who at their peril ſhall keep them 


cc talki 
cc ces, 


ce ſeparate, till che Judge (having notice of it) ſend to 


0 


« the Biſhop to have them delivered up to him, that 
« they may be puniſhed according to the Laws, which 
« forbid Adulterers to hope for any Refuge or Im- 
© munity in Churches. Nor needs the Judge, in this 
ce caſe, have any other proof of Adultery, beſide the 
« three Diſcharges abovementioned ; but thoſe Diſ- 


pear, he ſhall immediately proceed againſt them 


— 


TH1s fame Emperour, by Nowel. 17. c. 7. had forbid Adulterers, 


Raviſhers, Oc. having any benefit of Sanctuary in Churches: for this 


very good reaſon, as it is there expreſſed, Templorum cautela, non nocen- 
tibus, ſed lefis datur 2 Lege. But this has been unhappily altered by 


the Canon Law); which to ſtren 


gthen the Power, and add to the veneration 


of the Clergy, has (I think I may Ry made the Church an A 
lum for almoſt every ſort of wickedneſs. | 1 7. qu. 4. c. 9. Neum. c. 35. 


Id Conflituimus. & Decretal. L. 3. Tit, 4.9. De Immun. Eccl. e. 6, Inter alia.] 
By the EASTERN Civil Law, 


Suſpicion of Adultery was puniſhable, exactly in the words of Juſtinians 
[Bana. L. 28. Tit. 7. De ſoluto Matri- 
monio. I. 7. & Harmenopulus. L. 6. Tit. 2. mel wax. n. 13.] 


Nov. 117. c. 15. abovecited. 


(4) LL. Longobard. L. 1. 
Tit. 32. c. 3. Si quis alij cri- 
men de Uxore ſua miſerit, 
quod cum eã fornicatus eſſet; 
liceat ei cui crimen mittitur, 
aut Sacramento, aut per Cam- 
pionem ſe purificare. ¶ Lin- 
denbrog. p. 579-] 


© (1) Vid. L. II. Tir. 1. e. 2. 


Si dixerit Sponſus de Sponsa 


ua, poſtquam eam ſponſave- 


Directed Trial in this caſe, as 


* 


The Laws of the LO M BAR DSG 
follows. 


By the ap- 


pointment of Rotharis, (J) If any Man accuſed ano. 
ther of Lewdneſſe with his Wife, the perſon accuſed 
either purge himſelf by Oath, or by his Cham: 


might 


pion in fingle Combat. 


eſpouſed, (r), were, char urged by 
her Husband with Lewdneſſe, committed by her af- 
| ter 


AN 


D 


— 


8 & 


a Woman 


* ADULT Y) 


— of — Sulpicion by their © own Oath, an that Pro _ ID 

of Twelve: Comp rs: if they could not, what Son * 
preſents had been made her were robe nn daf Mache. The | 

and ſhe was to ſuffer as an Adultereſs. - BAI); novo ice 


un rit; re, ub ad one way fler & — 
e nr N NS ny 


GRIMOALDUS,! to prevent unjuſt ey =l FH Accufations of 


this kind, allowed (g) the Wife to clear herſelf « of. the... 


(s) Bid. L. II. Tit, 55. c. 
Charge, either by 92 Oaths of her Parents, or by her — _ 
Champion in nele Combat. 1 ſhe came off by "theſe . — Dine pak 
means, her H usband was obli ed, by his own Oath li per acramentum Pen. 


9 11 5 
himſelf from the Imputation of having accuſed her 


to aſſert, that he did it not without go grounds 


to ſuſpect her, from what he had heard among his 


Jotos Cul ; &fi auſus non 


Neighbours. If he durſt not put it upon this Iſſue, 
he ſhould pay her Weregild (in like manner as if he 


tum ſuorum, vel per pugnarfe 
ſe mundare. Et ſi purificata 
fuerit, tune Maritus ejus pree- 


beat Sacramentum cum pa- 


merely with the view and intention of being per- Fit, gn nog n Pings 


mitted to divorce her; and by ſuch Com eu 


rentibus ſuis legitimis, ſibi 


nec dolos ei crimen injecit, 
ut eam debeat dimittere 3 niſi 


merit © th abſo- 
fuerit } jurare, com ponat Wid- 


rigilt ipſius Mulieris, tanquam 


fi fratrem ejus occidiſſet, me · 
had ſlain her Brother,) one half to che King, „ oe ie Py 
rentibus ipſius mulieris. ¶ Lin- 

reſt to her Parents.  denbrog. P. 658] 


AMONGST our Ener iar 8185 18 I find nothing « on this head, but 


ALrRED's allowance to fight the Man, whom one ſhould take in a 
private Room with one's Wife, and the Doors ſhut : which I produced 
before upon another occaſion, $. II. And therefore, we muſt r 
with the Proviſion made by 

The Laws of Pr. Hort Pn. 


Ir a married Woman (i) lie under ill fame (bur 


without certainty) of Lewdneſſe, ſhe ſhall purge her- 
ſelf by 


(e LL, Hieli Dba. c. de 
mulieribus &c. F, 26. Si fœ- 
mina maritata de alio infame- 

tur, fi tamen incertum fit, 


the Oaths of ſe even Women. Tf again ſuſ⸗- VI mulierum juramento ſe 


pete, with the like uncertainty ; by the Gaths of Banff pul . 4 


fourteen Women. But if a third time, and it be ſaid cor n mage 
with any degree of Aſſurance, ſhe ſhall daicharge. her- ee. tonid ads cu qui 
ſelf by 5 Oaths of fifty Women. The Merton MS. 2 

adds, "that if ide give occaſion fir the ee ill An 19. MS. Merog. fol 26, f 


any more, [Ac ſi tam plus ultra Infamiam ferre pa- Spelm, Conc. To. E p.410. 


9.14. 
Tiatur, nihil habebit; i. e. 1 ſuppoſe,] ſhe ſhall be divorced, 0 or turned 


away, without any ſhare of her Husband's Goods, Go. 
Sr. Henry Spelman, in another Section of theſe Laws, adds, that the Alal. 


tur, L. Mulierum Juramento 


terer ſuſpect was obliged allo to purge himſelf; at leaſt (as it ſhould ſeem) 


upon the third ſuſpicion, as above; vx. wich 75 Men to ſwear for him: 
for ſo His Copy runs, 5. 17. Si Muljer negat Adulterium, det Taramemum 
quinquaginta M ulierum; fimiliter Adulter en, Fwramentns qu i 


dam certitudine hoc affirme- 


VIYOTUM. 


WHAT was accounted juſt bt of ſuſpicion, or 
to demand theſe Oaths, will appear by-another. Paſ- 
age (u) where three grounds are aſſigned. If the be 


1 coming out of a Private place one way, and the 


. * + © | 3.4 * > oe 


) Cap. De Mulierib. 5. 49. 


Tribus de cauſis fit Juramen- 
tum ſuper virum & mulierẽ̃. 
Si quis 4 de luco ve- 
— ex un} parte, illum 
verd ex alters parte venien- 
tem in eadem horã Diei: vel 


Man 


EY 
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of ADUIT NAL. eh 


11. der. 6 quis videric os /infimal: Man about the fame time anorher way yi ifcheybelken 


'- Jacentes. ſub uno codemque 


vel fl quis viderit il lying upon a Bed together, under one © Coverlet: vel 
— r 5. i quit viderit Aan inter femora ej „Dub would | 
ban 19 415-7 tink chis laſt ſhould imply/ mare" the Ie 20 
LET us now conſider ſuch proviſions As Wade 0 2 
niſh even the firſt Advances towards this Crime. 


8 E CT. VE:  Solliciting ro Adultery, and Ted Kreſs 
upon the Gaſt of - Married Women.” 
MAXIMUS TYRIUS, the Platoniſt, reſolving Injuries into 5 
wicked Deſign of injuring, rather than the Succeſs; ; confirms ir by 


( m G 1 obſerving, that the Law 7 uniſhes, (ab) not only the 
22 NR, * Te fat of Adultery, but alſo the I ntention and Endea- 


- Biftere + p. 23. dours to commit it. If he ſpeaks this of the Laws 


in Greece,” he ſhould have told us how they puniſhed it; for I meet 
with nothing to that purpoſe there: bur I rather chink he means 
the Roman Laws, (for Ys then lived and taught at Rome +23 and of 
theſe we have fuller Information in 


The Civil Law. 


THr1s puniſhes the Attempt, or Sollicitation to Ae tho inck. 
fectual; and tho the Husband had no previous Suſpicion, and had there- 


fore given no warning at all againſt the Company of ſuch a Man. 


IN the firſt place, the lewd Sollicitor is liable to an Action Injuri- 
(ﬆ) ff, De Iu, (L-g7, arum 3 for to this, as well as to the caſe of Bawds 
_ Ty Lal 79 and Procurers, I preſume, that Law (x) will with- 


A. culum—im- Out force extend its ſelf, which has been cited two 


Juriarum tenebitur. or three times already on other Occaſions. 


HE may alſo be proſecuted criminally; and upon Conviction, pu- 
(3) F De ee, O ll. niſhed at diſcretion of the Court. (y) Sollicitatores a- 
47. Ti, vfl re, Jjienarum N uptiarum, etſi effeftu ſceleris potiri non poſ- 
ſunt , propter voluntatem pernicioſæ Libidmis, extra ordinem puniuntur. 
of nnen d And ſo may the like Offenders ſtill () be puniſh- 
a e J by the Civil I ding to Bajard 
y the Civil Law, according to Bajardus. 
0 Fevv. Confuernd. L. i.. BY the FEUDAL Cuſtoms, (4) ſuch Sollicita- 
Tie. 5. tion or Attempt of a Vaſlal towards the Wife of 


his Lord, or any indecent Action with her that looks lewdly, is pu- 


niſhable with Forfeiture of the Eſlate he holds under him. For fo 
the words run: Si quis fidelis cum Urore Domini] concubuerit, vel 
concumbere ſe exercuerit, aut cum ea turpiter luſerit, G. 


By che GRE E K Code, 


(5) Boa. E. 60. 1. 6. SOLLICITING a Servant to Adultery (b) was 
De * corrupto. l. 1. $ ul 
& |. 1 puniſhable by way of Action de Servo corrupto. 


(c) Bass. L. 6o. Tir. 22, S0LLICI TIN a Free-Woman, was ſeverely pu- 
De extraord. Crimin. l. 1. bl Aj b h 
niſhable extra ordinem; as by the Roman Law. (c) 


The Wisicorus, 
\ © 1-09 * . 3 Ti. By a Law of Chindaſuindus (d), cited at large before, 
my III. 5. * Procurers; not wenn the Me 


F 


Enxn VII. 


| Or 
los > 


Of ADUIT TIR 


whether they took effect or ridt, were f0 te 


Agents, but their Principal who employed them 


in Intrigues of 
put into the Handt . 


of the njoved Huchend,' to: Ake what Revenge e,, 


} 


8 The LomBarDS 
Had a Conſtitution of Luitprand their King, to tlie 


following purpoſe. (e) That if any Man were found 
to behave bimſelf lewdly towards a married Woman, 


by putting his hand into her Boſom, vel ad aliud 
locum, unde turpe eſſe poteſt, (tho with her conſent,) 
he ſhould pay his own Weregild to her Husband. If 
he were a Free- man, but of mean Circumſtances, 
and not able to pay it, the Judge was to give him 
up to the Husband, to revenge himſelf as he would, 
either by beating, or ſelling him for a Slave; but not 
to kill or maim him. if a Servant preſumed thus 
to behave himſelf to a Free-woman, his Patron or 
Maſter was to compound it, paying her Husband 
Sixty Shillings; and alſo deliver up the Servant to 
him for Revenge. But if this In{olence was com- 
mitted with Encouragement from his Maſter, the 
Maſter was to pay his own Weregild (whatever it 
came to;) and allo to deliver up the Servant. As 


* 


F 


+ 


to the Woman; if ſhe had conſented to theſe Inde- 


_ rencies, a clauſe in this Law which you will find 
marked *, gave her Husband power either to diſci- 
pline or ſell HER, as he pleaſed: but with the 
ſame Exception as above, in favour of Limbs 
r Ar SANG 


The BAVARIAN Laws 


Provided (F), that for putting one foot in Bed to 
4 Woman, tho ſhe forbad him proceeding farther, 
and nothing more criminal followed „ he ſhould 
compound it with her Husband, by the payment 


of Twelve Shillings. 


Amongſt our ENGLISH SAXO 
A Law of K. ALFRED (g) made it criminal, 
for a Man to 7 ouch the ; Breafis of another Man's 
Wife, (in a lewd ot wanton way,) tho' the Huſ- 


band were but an ordinary Farmer, or Labourer, 3 


and the Satisfaction to be made hin was five Shil- 

lage. If of better Rank or Family, the Compoli- 

tion was to be higher in proportion. OO © 
” 1 8 2 


* 


(e) LL. Longobard. L. II. 
Tit. 55. c. 16. Si quis amodd 
inventus fuerit cum Uxore 
alien2 turpiter converfari, id 
eſt, ſi manum in ſitzum, aut 
ad pectus ejus miſerit, vel ad 
alium locum unde turpe eſſe 
3 cum conſenſu ipſius 

ulieris, & probatum fuerit, 
componat qui hoc malum 
perpetravit Widrigild ſuum ad 
Maritum ipſius Mylieris. — 
* Si verò ipſa Mulier in hac 
illicit causã conſentiens fue- 
rit, habeat poteſtatem ejus Ma- 
ritus in eam vindictam dare 
ſive in E five in ven 
ditione ubi voluerit: verunta- 
men non accidatur, nec ei 
ſcematio Corporis fiat. Si 
33 for ſitan talis fuerit ip-. 

liber Homo ut non habeat 
unde Compoſitionem facere 
poſſit, tune Publicus debet 
eum dare in manus Mariti 
ſui, & ipſe in eum faciat vin- 
dictam in Diſciplina vel Ven- 
ditione ; nam non in. Occi- | 
fone, aut in ſcematione Cor- 
poris. Si autem Aldius, vel 
Servus alienus hoc malum in 
liberã muliere facere præſum- 
pſerit, tune Patronus ejus 
componat ad Maritum ipſius 
Mulieris Solid. LX, & ipſam 
perſonam det ei in manus e- 


jus. Si vero Servus aut Al- 


dius per voluntatem Domini 
ſui hoc malum fecerit. 
componat ſicut ſupra legitur 
pn ſuum; ſic tamen ut 
ipſe Servus in ipsd compoſi- 
tione tradatur. [Lindenbrog. 


P- 659, 660. ] 


J LL. Bevar, Tit. VII. 
c. 1. f. 3. Si in lecto calca- 
verit uno pede, & prohibetur 
a Muliere, & amplius nihil 
feterit, cum 12 Sol, compo- 
nat; eo quod 1 9c 
neum calcavit thorum. ¶ Lin- 
 denbrog. p. 45. 1 | 


7 
4 


R (2) LL. Alfredi. c. ir. $i 


quis Coloni Uxoris mamillaz 


ti, as Lambard adds, ] quin- 
ue Solidis ei etur. 
Si illuſtris Familiæ Marito hoc 
accidat. Emendatio pro Capi- 
tis Æſtimatione « (Wil- 
kins. p. 37. Lambard, p. 26.] 


The 
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((b) ut. b itte Puniſhed (5) a Kiſs, given with the like Air of 
erib. F. 38. 8 | e Air 
alicujus oſculatur, quartam Laſciviouſneſs; 9 the Husband to recover 


partem Injuriæ ¶ Sar 


Nike. L 148. Ser 7. go. for it 2 fourth part of the Sarhaet, or Damages 


n 0 T A * aſſignable for Adultery. | 


SECT. VII. Acceſſories to an Adult M; or ſuch as are 


» 


any way aiding ; or abetting the Fall, before or after. 
In the Roman CIVIIL Law, 


WE have obſerved elſewhere, that Pimps and Bawds for Adultery 
60 . Ad Leg. Jul de were puniſhable Lege Fulid (i), as well as the Adul- 
Alt. 1.12. & E V. texers themſelves; whether they only perſwaded to 
the Crime, or lent their Houſes for the Commiſhon of it. And ſo 
it is, tho the lewd Couple meet in any one's Houſe, (the owner know- 
(% F ea. 1. l 9. E, ing of the Intrigue, and _—_— them there,) 
Amici, S. a. id & f. only to treat of (k) ſuch Affairs; tho the Adultery 
be not then and there committed. © Sed & fi in domum aliquam ſo- 
« lit; fuerint convenire ad trattandum de Adulterio, etſi eo loci mibil 
ce fuerit admiſſum, veruntamen videtur is domum ſuam, ut Stuprum Adul- 
ce teriumve committeretur, prebmſſe : quia ſme colloquio illo Adulterium 
« non committeretur. A Oi eee u ne i a8 
As the Civil Law was altered by Juſtinian, the Meſſengers, or 
other Acceſſories to this Crime, are to ſuffer Death, For having. re- 
vived from Conſtantine that Puniſhment upon the Adulterer, He adds, 
Et illis ſimilibus ſubjiciendis panis, (I) qui medii mi- 
niſtri, Alox, 5 o ropqol hujuſmod! impio Crimini facti 
ſunt. Now any perſon is eſteemed Mediator Sceleris in this caſe, who 
(according to the Note hereupon in Van Leeuwen's Edition,) is con- 
{cious of the Crime fende and does not diſcover it; who com- 
mands, perſwades, concerts and gives Counſell, or is otherwiſe aiding 
and aſſiſting [knowingly] thereto; or lets a Houſe or Lodging [know- 
ingly] for the pars 3 or gives Conveniences for it gratis. Theſe 
are all of them Acceſſories before the Fact; and ſuch only ſeem to be 
within Fuftmmian's reach: But the Julian Law took in ſome Acceſſories 
after too, whom we may call Approvers. Such, for inltance, as tale 
Money for the concealment of the Crime, after it is committed, and 
e) f, Ad Leg. Jul. de 4- comes to their Knowledge. (m) Plectitur & qui 
e, 29. Aeriti d a2. pretium pro comperto Stupro acceperit. Nec intereſt, 
utrum Maritus fit qui acceperit, an alius quilibet:  quicunque enim ob 
Conſcientiam Stupri accepit aliquid, pænd exit plectendus. Cæterùm fi. gra- 
(1 F. eod. Tit. |. 10. Mater. tis quis remiſit, ad Legem non per tinet. And Vomen 


* 


(1) Novel. 134. c. 10. 


alſo by whole Agency or Counſel the Crime is huſhed up by a private 


Cab. VII: 65 ADULT A *. 


Compoſiion: It cjus ope, () cunfilo, dulo nin Cor r 
fallum eſt, ut Vir, Feminave in Adulterio deprebenſa, perumid, al 
gud pattione ſe redimerent, eddem pand danmatur, que conflituta eſt * eos 
qui Lenocinii crimine damnantur. Theſe are to be N Gong 
to Scevola here,) as for Lenocinium, or Bawdry. 

By the FEUDAL Law (p) He chat adviſes, or , 96 colin ddr 
concerts an Adultery with the Wife of iy Lod, 2 Fro, L. 5. fl 4 
forfeits the Eſtate he held of him. : 


In the EASTERN Code, 


We find, that whoſoever (q) knowingly gave Con- ® bens. L. 60. I. 47.1. 11 


wenience in their Houſes for a lewd Couple to commit this Crinie, 
were to ſuffer as Adulterers themſelves : [as in F. de Adult. 1 ] 
But the puniſhment of Acceſſories in general, in 


r) O! by lows ug ir 3 
this caſe of Adultery, was by another Proviſion (r), def bent 2-72 


n 7 norte, 
to be beaten, and ſhorn, and ſent into perpetual, WA 2. e 55 
Bani ſhment. | | 1575 Sis L. | 


As to the WisIGOTHS, 


Their Law. [Sollicitatores Adulterii, &c. ] referred to in che 3 
Section; and cited at large, Chap. III. $. ult. affected the immediate 


Agents and Meſſengers for an Aalcherr; ; and Lo them up 40 ohe "yr 
band's Revenge. 


n K. of Italy, 
As by puniſhed Adulterers (both the Man and Wo- 
man) with Death, (s) appointed the fame for the Adulterz, inza Judicis 
Acceſſories or Confidents of cheir Crime, and ſuch as tant; Minjfris chuſtem Cri 
lent their Houſes for ir, or a way: perſwaded the "ii. war oy 


terium fileret, domum vel ca- 
n * it. jam prebait, At; malieriut 
| adulterio ntiret ſuaſit 5 

ches baue Tur. Tom. III. P. 21. Lindenbrog. p. 148.1 


Sper. VIII. Lenocinium Mariti; or the Caſe of. the Husband's 
| conſenting. to, or comming at the Lewdneſſe of his Wife. | 


Taz moſt ſcandalous Acceſſory of all, is the Hausband himſelf ; if 
he ſecretly encourage the Proſtitution or Adultery of his Wife for Gain; 
or compound with the Offender for a ſumm of Money, to conceal or 


pals by che Crime when he has emmys woot it under the 
name e of ys Mariti. 8 r - 


In c1 11 Li 


1s; a ho a wo ole on pretence of his Wife's Aduleery, will 1 
r; for ought that appears, he may: but if he docs, he: hal not re- 


pers a farthing of her Dower, becauſe he encouraged (, | 
3 t) ff Solurs e 
her Crime. (t) Cum Mulier wiri lenocinio adulterata . 24: , 3) b. 1 
fuerit, nibil ex Dote rerinetur. N improbet Maritus mores, uo 
ipſe aut ante, corrupit, ah. poſted frobavit? Juſlinian 
1) Si Maritus Uxoris Ca- 
(4) has declared it a good cauſe of Divorce on the ory 
Wome "ſnl, if her Flusband, deſigning upon her . N 15. e. 5. ö. 3. 


Chaſtity, 4 


JE Edicti c. 38 Adulteri 
vel Adulteræ, intra Judicig 


tinium Mariti. 


1 * y 
, 1 


The Julian 
Law. 


1 8 Chaſtity,” had in any manner attempted or contrived to betray her td 


| lewd Amour. 


Of ADULTERY: 117 "Pai 


IN Nv N13 ' 


= % 
* 
” 


- FORMERLY, the Husband was puniſhable as for Lenocinium; if he 
retained, and did not immediately divorce: his Wife, whom he had raten 

(„ F De Adult. l. 29. in Adultery: Debuit enim, ſays Ulpian, (w) Uxori quo: 
Mariti que iraſci, que Matrimonium ejus violavit. So allo, 
Cop. L. 9. Tit. 9. De Adult. I. 2. it is expreſſly ſaid to be Orimen Leno. 
cini, for one to retain a Woman ſtill as his Wife, who had been takes 
in Adultery. And it was the ſame, if he tamely let go the Adulterer thus 
taken; [ vid. l. 29. Mariti. F. de Adult. before cited: ] for ſuch a Con- 
nivance, when no Disbelief or Uncertainty could be pretended, but the 
Guilt was evident, was juſtly looked upon as an Approbation of it poſt 
fallum; and would certainly encourage the offenders to continue their 


I is queſtioned, with ſome reaſon, whether the Law in this laſt 
Paragraph is not fill in force, when the Couple (as here) are actually 
taken in Adultery : i. e. whether He that does not preſently divorce his Wife, 
or he that tamely lets the Adulterer go off without proſecution in this 
caſe, is not ſtill puniſhable as for Lenocinium? Its true, that by Nov. 1 17. 
c. 8. that nicety in the Julian Law is ſet aſide, which would not ſuffer 
the Husband to proſecute for the Crime, till he had firſt divorced his 
Wife for it: but this does not ſeem to affect what I have now propoſed. 
For ſo the words in that Novel run; Si de Adulterio Maritus putaverit 


poſſe ſuam Uxorem convinci, oportet virum priùs inſcribere, &c. — Et ſi 


hujuſmodi Accuſatio verax eſſe offenditur, tunc Repudio miſſo, &c. If we 


obſerve the words, putaverit, poſſe, convinci, and the method appoint- 


ed in the Proſecution, inſcribere ; it will appear, that the caſe here con- 
fidered, is ſuch wherein there is ſome Uncertainty of proving the Accu- 
ation; and cannot be extended to ſuch ocular Demonſtration and Evi- 


dence of the Crime, as muſt be if they were taken in the Commiſſion 


of jr. Accordingly, the Marginal Annotation (in Van Leeuwen's Edi- 


tion) to this Law, 29. F. de Adult. concludes that it is ffill in uſe : 


e Judge, who ſits upon a Cauſe of Adultery, if 
it appear to him by the Evidence that He was guilty of this, may 


of the Wife. 355 r 
WE are now to enquire, in what manner this Lenocinium in che Hu- 


band was, or it flill puniſhable by the Civil Lc. 


Ad Leg. Ful. de A- Y two. > mt Ii al 
4 e Ex BIS 2. Le- | THERE . we = Cafes mentioned by | Ulpian. 
nacinii. & $.'3.. Ceterium qui. (4) Lege Julia, in eum Maritum Pena flatuta eff, Jui 


de Adulterio Uxoris ſue quid ceperit; item in eum, qui in Adulterio de- 
prebenſam 


ner i,, villagers wy 
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Tu firſt caſe is, when the Hugband mates 4 Gain by the Adul- 
tery of his Wife; or retains her ſtill, cho talen in Adultery and He, 
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E 4 Pi 29107100 


as appears by che Antitheſis in the latter clauſe, wal | ſuffer as an Adul- 
terer. And ſo lays Papinian 4 more expreſſly. | g Qu (6) f 10 Tir. I. 8. Oi 
juſcunque ſit conditionis, quaſi Adulter punitur. Nor is it at all material, 
whether this making a Gain of her Lewdneſſe have been a practice with 
him, or but one ſingle Inſtance: Sive enim ſæpiùs, five ſetnel accepit, 
non eſt eximendus. | F. de Adult. I. 2 9. Mariti. §. 4. guæſtum. He alſo 
that compounds with the Adulterer for a ſumm of Money, to paſs by 
the offence committed, is as guilty of Lenocinium, as if he had made a 
formal bargain beforehand for her Adultery. Vid. J. 29. Mariti. g. 2. 


Pleffirur, cited at large jult before, Se. Acceſſores. 


TuR Wife alſo is included in all theſe Laws, if the makes a Gain 
of her Husband's Adultery, either before or after. (o $5 % ff ed. 1. l. 33. 8 qui. 


| . .- W* "FP » A Adulteri F. 1. 87 o. 
Uxor ex Adulterio viri pretium acceperit, Lege Julid ( tha, 1 — * 


quaſi Adultera tenetur. Mulieres (d) — qua pro comperto flupro aliquid 


acceperunt, Fenentur. 


TRE preſent practice, according to (e) Dambou- , «) —Exilio, aut actor 


is puniſhable by Baniſhment, or more ſeverely, at "diſcretion of the 
Court. 5 op A Lana * e 


— 


TRE Second caſe mentioned by Ulpian, in the Paragraph Lege Ju- 
lid abovecited, is of Him, qui patiturUxorem ſuam delinquere, &c; who 
connives at her Crime. not for Gain, but thro mere Indifference, or 
exceſs of Good- nature. Such a one, indeed, ſhall not ſuffer as for Le- 
nocinium, the puniſhment of Adulterers, as the other ſhall who makes 
a Gain by it; ſo fays the Law here; and fo, I. 29. Mariti. $. 2. Plecki- 
tur. & F. 4. Queſſum: But the modern Practice is, that He ſhall be 
puniſhed extra ordinem, by Baniſhment, or otherwiſe, at diſcretion ; be- 
cauſe of the Scandal, and Encouragement to the Vice, ariſing from 
his unmanly Indolence. (F) © Maritus, qui ſciens (% Danbend pox. crm. | 
« volenſque diſſimulat, & permittit Uxorem adul- < 5. . .. 
< terari, ita ut nec Verbis, nec re ulla illi adulteranti obſiſtat, nec ip- 
« ſam ab Adultero retrahat, vel nec ipſam à ſe dimoveat, damnandus 
« eſt Exilio, aut alia ſimili pang arbitrarid judicis; ſays Dambouder. 
THus much for the Roman Civil Law in theſe caſes: That of 
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divorce her for it, yet if Lenocinium were proved upon Him, he would 
have no Advantage of ber Dower. | f. Soluto Maprimonio, 1. 47. 


Amongſt the WIS IC HSM 


(i) LI. Wiſgoth. L. III. 
it 


11 . 6. 1. 2. in fin, Si mulieris 
aritus — eandem ſuam Ux- 
orem, e nolente, adulteran- 
dam cuicunque viro dediſſe vel 
per miſiſſe convincitur, quia 
tale nefas fieri nequaquam in- 
ter Chriſtianos oportet, nu- 
bendi mulieri alteri Viro, fi 
voluntas ejus extiterit, nulla- 
tents inlicitum erit. ¶ Lin- 
dienbr. p. 75. 


3 k) LL. Longobard. L. 1. 
Tit. 32. c. 6. Si quis dixerit 


Conjugi, malam licentiam 


dando, Vade & concumbe cum 
tali Homine; aut ſi dixerit 
alicui Homini, Veni, ac fac 
cum muliere mea Carnis com- 


mixtionem; & tale malum fa- 


ctum fuerit, & cauſa probata 
fuerit, quod per ipſum Ma- 
ritum factum ſit: Ita ſtatu- 
imus, ut illa Mulier quæ hoc 
malum fecerit, & conſenſe- 
rit, moriatur, ſecundum an- 
terius Edictum; quia nec ta- 
lem cauſam facere, nec ce- 


lare debuit. — Ille autem Vir 


ejus, qui ei tam malam li- 
centiam dedit, aut alteri ho- 
mini dixerit, aut Authori- 
tatem tribuit in Mulierem 
ſuam ad tale malum perpe- 
trandum, componat ad Pa- 
rentes ipſius Mulieris ſuæ, 
_— ſi in ſcandalum ipſa 
Mulier occiſa fuiſſet: quia ip- 
ſa ex peccatis in ſcandalum 
concurrere viſa eſt, quando 
ad hoc malum perpetrandum 
acceſſit; quod in majus ſcan- 
dalum currere non potuit, 
quando ſe ad Mortem traxit. 
— Et res ejuſdem Mulieris, 
ſi filios habuerit, ipſi ſucce- 
dant; & fi filios non habue- 
rit, revertantur ad Parentes 
tphus Mulieris: eo quod cre- 
dimus, quod tale 4 ideo 


quæſivit miſer Homo facere, 


ut ipſam Mulierem perdat, & 
res ejus habeat. Ille autem 


Homo, qui cum ips4 Muli- 


ere alien Adulterium commi- 
ſerit, quanquam cum Viri e- 
zus conſilio feciſſet, tradatur 
in manus Parentum ipſius 


Mulieris; & non in manus 


ipſius Viri, qui tale malum 
conſenſit, aut conſilium illi- 
citum tribuit. Si conſilium 
& licentia data fuerit ad Mu- 
lierem, & ipſa non conſenſerit, 
& manifeſtaverit ipſam Cau- 
fam, & ipſa mala opera non 
fuerint facta; tunc ipſe Vir 
ejus, qui ei talem licentiam 
& conſilium dederit, compo- 


Luitprand, their King, (A. D. 7 33.) 


« Affray. 
Her proper Weregild, (if otherwiſe ſlain,) was 1200 


| 45 9064S 
2 as 14300 


gt L241 3 CL LL DO NINEIEN, 20, YO. 2305 28 
Tho their Law ſtrictly prohibited Divorces in ge- 
neral, it provided nevertheleſs, 45 that if a Wo⸗ 
man's Husband were convict of 


at convict of betraying. her to 
the Luſt of another Man, or giving him leave to 
debauch her, againſt her Mind, ſhe ſhould, be at 
liberty (if the pleaſed) ro go off entirely from 


bim, and diſpoſe of her ſelf in Marriage elſewhere. 


Amongſt the LoMBARDS, © 

| directed as 
follows. (I) © If a Husband command, or give 
« leave to his Wife, to go and lie with another 
« Man, or give the like leave to another Man 
«to come and lie with her; and the fact ac- 
« cordingly follows, and this wicked permiſſion, 
ce perſwaſion, or command be proved; the Woman. 
ce complying in this caſe, fall dye for it: becauſe 
ce the ought neither to admit of any ſuch pretence 
« for the Crime, nor conceal ſo lewd an offer. 


« The Husband who gave ſuch Counſel, or lent his 


« Authority to the Fact, ſhall pay the like Compoſf- 


cc tion to her Parents or Relations, as the Law would 


«require of one that had killed her in a Riot or 
But what that was is not very certain. 


Shillings; [L. I. Tir. 9. c. 13. ] but it ſhould ſeem 
to be much leſs in this caſe, becauſe what the ſuf- 
fered was by her own fault. For thus we read, L. 
I. Tit. 16. c. 3. Si mulier libera in ſcandalum con- 
currerit, ubi Viri litigant, — & forſitan occiſa fuerit; 
appretietur ſecundum Nobilitatem ſuam, & fic compo- 
natur tanquam fi in fratrem ipſius Mulieris perpetra- 


tum fuiſſet: nam altera culpa pro Injurid ſud, unde 


900 Solidi judicantur, non requiratur; eo quod ipſa 
Mulier ad litem concurrerit, quod inhoneſtum eſt Mu- 
lieribus facere. However this be, ] Her Effects, 
ce if ſhe leaves Children, ſhall go to them; if ſhe 
« has no Children, then to her Parents, or near Re- 
« lations; not to her Husband, becauſe, probably, 


c his drawing her to Lewdneſs, was with deſign to 


e get rid of her by that means, and take Advan- 
ce tage of what ſhe had. The Man, who committ- 


ce ed 


Craze VII. _ 5} oe 
«che (Adultery. wich her, tho by. nbd 115 
leave or cOunſel, ſhall be del yered up 40 her Pv e „ 
ec © rents, cor: Relati for Revenge; and Hot to him EIT AT — \ 
& as in,gdinary caſes. Kae Woman, hotwichſtanding ſuch wicked 
; « Command, Leave or Counſel as aforelaid;.; d not come into the | 
ce propoſal, but Tiſcover 1. and fo the lewd Intetition be defeated 3 the 
«« Husband ſhall compound, 18. by a former Edict, * uniſi the coun- 
« ſelling or adviſing to Wickedneſs, fifty. Shillinge. This fotmer Edlict 
of hiv we have, L. I. Tt. 45 815 and it appoints, chat half che 
Compoſition ſhall go to the Ki reſt to the perſon mol incereſt- 
Tia in e e SOIL 
"WB. are now come to che concduding Sectigg of this Chapter: 


J 


£216 ers | rs Sq 
"Cx c r. IX. 90 The a 7 of Concubinage e 1 me len. — 
Mau 12 III. er 


"ox | 5 1 go 
Tux Civil Laws: CHEAT calls it only y Stuprum ; if the Woman kept 
be. unmarried, tho the Man that e her has a Wife: but by 
Law of God, and in the reaſot of things, it is a groß Adultery; ànqꝗ 
the worſe) becauſe it is not a ſingle Act or pf. bur a contiriued 
obſtinate, and notorious habit. As ſuch 1 ſhall conſider! it j the wwe 
meet with but little diſtintłly affecting it in Antiquity. Wb 21 11 0 1 
Tu firſt thing we may take; notice of: that affected it, is an an- 
cient (tho "wy obſcure and Enigmarical) Law of lo 


N U vll, K. of ROME. 


PETITE (1) Aram Funonis we tangito:, fi tanget, 8 57 tan Nd Ate 
Tauom, crinibar demiſſ Nut e of ph 1 "71 
Pellex, (Gr. N x, alt)) is a marr Mans oats Hig W 
kept Whore (m). e meaning of the Law ſeems to be * 
That ſuch a . — infamous and polluted, ſhould, not touch 
the Altar of Juno, a bong preſi ding over chaſt and lawful Mar- 
riages; the Law intending to ſhew a; Reverence for ſuch Marriages ; 

put a Diſgrace upon thoſe lewd Women, that would ſuffer” chem⸗ 
AE] to be kept as Miſtreſſes, and thereby draw off the Affections of 
a Husband from his lawful Wife. If ſue did to touch that 
W ſhe was to go, 2 her Head undreſſed, her Hair loſs and flowing, 
(which was a token o Coral ad fe ber ine acr 70 
r e 

THro' this does not amount to a a Profibition” ich Cor cu 
but only ſhews how odious it was, even in thoſe early times ;. we ex- 
Peas Sade farcher from the Roman Improvements i in their 


N 17 N Pegs vers * * 
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if being once or twice. reproxed = by 
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Of AUT "CY 1 
byuge commuanet) cbimunmenf cum, eim alli Math 1 4% u 
1; aut in cadres" Crab a ai Dit e aid nuliert fle. 
uenter — convinoitur; & ſentel & ſecmud bora, auf ped "lids, 
- Aullerir \Parertes; aur Per alt alipude fi Net wg 
fd: liaurid aun th fndtvit; left Auleri pro hat She Voldere Me: 
* e '&e. J oa Pol $13 oO) Pit 3112 vonn 4D 710019 1 
Bur. the Las chat wete . thats Joſtinian, Anil delt RAN 4H Bick 
by kim, however they allowed of "Contubitiage in Wien che ere 

000 raul er. L . not matrièd, forbad- it very ſtrictly in thoſe? this 
wo. weft. (o) Es ten port ue quis oli zabet; bone w- 

(p) Cov. L. f. Tit. 26. hinam habere non poteſt; ; lays Palluc. 80 Ghee 
p #16; (A. D. 340.) 50 Nemini licemtiu concedatur, 
con ante matrimonio Concubinam penes ſe, habere. | To- * ſame purpoſe 

<4). Con. bx. bs. Juſtinian himſelf, (A. P. 531.) (9) H ominibus Uxo- 


n 


SISTER we! habere, mb antigua | Furs, Wee noſfru xourtuunt. 
H l 777575 . ciat 7) therefore deterfmines, N 4 Married" Murs 
Tow, 6.9794] kept Whore, is not propetly Concubina, but Pellax: 
and 4s: fuch, He Toon, be ble by the Civil Magiſtrate ro turn her off; 
becauſe it is adverſus bunvs mores to keep ſuch an one, and the Civil 


. . l 3. rer hubennibut Ooticlbinas 3 libertar, vel zun; 


Magiſtrate is W 0 ine ne Wc rr e che 
People. gi iR 41110! 5447) 119 
The: EAS TENN Empire 
Kalan: his firſt cited Law. dF Fu 1 As ND. 1 1% 3. 8. 8. 

: IS 1. that the Wife 60) TSht Dibbrce- Het” bat, th 
4. . 13,0. 26. keeping AVG tte at home or Abroad. 1 
Wbt ce Goch K. Irans, 05 IT 


& 339 


(0 Abel hs 4 . Directed, 0 that if the kept n were a Free- 
i quis gutem pes rur- Nhman, ſbe and her Children ſhould be delivered to 


pique cüpidine, gal ho- 


ucltae, dedpetit, ad Concu: the Nife in Servitude, or perpetual Slavery: if ſhe 


binæ elegerit venire comple- 


xus: ſi ngenl fuerit, jugo Were already 4 Slave, ot Servant, he ſhould be given 
Servitutis, cum filiis . up 70 any Revenge the Wife would be Wen to rale 


dis omnibus addicatur U 


fe ee pee dots 11 of foe, Boing ber Life. 


ilicitam libidinem credidit poſſe præponi. Quod ſi ad tale flagitium Ancilla per- 


venerit; excęptà poend fan matronali {i 8 ultioni; ut illam patiatur 
jadicem, dufm farmidare- n Abſentem. Gblehgti Conſt. Imperial. Tom. 


II. 10 
. Kmongſt the LomBAks Laws, 
(4) Cap. * De eo qui We end one of Pippin K. of Italy, (ahich 1 Linde 


Fr word gs 255 brog's copy. _had not,) in a Capitular of his, A. D. 
Seam e oper ops ao ri. * EE Ballizths by con) eaure dates 1 it. a (u) Herein, 
. — un d Rap, he not only ordered . Men as kept 
de rermibis fbi comte e. Whores, to be diligetitly Leparated from chem: but 
cro Palatio Widvigitduis finim AF the Magiſtrate who- feglected thus to reform 


mendare neglexerit, ut in ſa- 
ef ich Biindals, Wikhivhis Diſtrict, ould pay: dr. 


vid to the Crown. | Among 
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Crap: VIII. Mak 2$TUOUS Lev. 


Among the E R A N * Ta 17 6 my | "oy , . 37 | 
The Capiculats of Charles the Great, aud his how 25 cap ws 22 
Lewis, (u) forbid this ſort of Concubinage; but I 256 ent conjuge | 1 
find no penalty annexed : that, perhaps, was left ber. f. th To 
to the Church's Diſcipline. | eu. 2010, en 


Our ENGLISH SAXONS. Fi "i 


Hoek by their Secular Laws, left this Offence | to the Cenſure of the 
Church? for they take Notice of it in one of CANUTUs, (about 
the Year, 1026; not to mention the Canons in K. Edgar s time, a- 
bout 60 Years befots „ Which are of Eccleſiaſtical 6 
Conſideration only.) There (x) it is ordered, that, 8 51.—$i quis legitimatn 

xorem habeat, & Concubi- 
2 Married Man keeping a Whore at the ſame time, ban etiam, hui malls Pre 
no Prieſt ſhall admit him to any of the ſacred Rights uk quod Civitianisferi de 


of Chriſtianity, till he has Reformed, and made; Maine emen der pre. 


quam maximè emendet, pro- 


full Satisfaction by way of Penance, as the dia 3 r pon] 
ſhall direct. 7 Ras. 5. p. 142.] 


HAVING at length done with the caſe of Adultery, and all thir 
concerns It, our next Chapter muſt enquite into that of Inceſt. 


CHAP. VIL- 
of Inczsrvous it. 4 


*ATRIMON IAL Inceſt, how irregular. and 2 _ - 
not fall within my Compaſs in this Work: What I propoſe 
to treat of here, is 3 Lewdneſſe ; Fornication or Adultery 
with Perſons nearly Related, either in Blood, or by Marriage. Let, 
where the Laws we meet with are not expreſſly 1 che caſe be- 
fore us, a conſequence may be drawn from what they do affect, Ma- 

trimonial Inceſt: for when it is forbidden ro Marry 7 ach Nerſous, it 
holds more ſtrongly againſt Enjoyment wit hour — 

I find Civilians, and cheir Law its ſelf, diſtinguiſhing. Inceſt in- 

to ſeveral kinds. , 

As I. Jure Nature &. Gentium; ſuch as is both againſt; he; frogs —_ 

of Nature, and the recei bed Cuſtoms and Probity of \Mankind in general, | = 

| which is called the Law of Nations. Of this ſort, is Inceſt. commit- | I 
ted in the Line aſcendant and deſcendant; as. betwixt Father and 

Daughter, Son and Mother,  &c: including the. logal alſo, . as well as: 


natural Relation; as with 4 Wife's Daughter ormer, Alert. 2 
Son's Wife, a Step- mother, and the rt 907 1 1 


4 


II. Jure Gentium only; as berwixt Brother, and 7 1 \The ſecond 
Propagation of Mankind, by the Children of Adam and Exe, could not 
8 without the Conjunction of Brothers and Siſters: antl therefore ſuch 

ConjunCtion cannot be againſt the Law of Nature; tho} when that neceſ- 
ry was over, It might and did become prohibited Jure Gentium. 

N Ill. fre 


. 0 , 
Nen, 


Tir 


eee thi. fure Ciwili; or againſt the Laws of the State, a Prohibi- 
tions of Civil Government only: as betwixt Uncle and Niece, Nephen 
and Aunt, and other diſtant Degrees by Law prohibitet. 
UNDER ſome of theſe Heads, (I leave my Reader to N 
which,) muſt be ranked that Inceſt, where there is no Relation on the 
Man's ſide to make it ſo, but betwixt tuo Women, with whom one and 
the ſame perſon is lewd; as when a Man is lewd with a Woman and 
her Daughter, or with two Siſters : and lo, when there is no Relation 
on the Woman's (ide, but betwixt two Men, who are both of chem 
lewd with her; as Father and Son, or two Brothers. 
I SHALL not be ſo nice, as to throw this variety of kinds into di- 
ſtinct Sections; but take them together, as the Laws I meer with hap- 
pen to extend. We will begin with 


bf tn6 250005 Lade 


The JEWISH Conſtitutions. 


THz Prohibitions of Inceſt in the Moſaical Law, tho for the moſt 
part they ſeem immediately and literally to concern Inceſtuous Mar- 
riages, muſt however (as I obſerved above) include 4 fortiori the Pro- 
hibition of Inceſtuous Lewdneſſe, which has not ſo much as the Colour 
of Marriage to qualify and abate the Crime. | 

Wx muſt alſo previouſly obſerve, that in the letter of the Law, only 
ſome Degrees of Relation are named; but others in the ſame diſtance 
or like Degree, were always, and always are to be inferred, by parity 
of Reaſon: as for example; when Inceſt with a Father's Wife is for- 
bidden, Inceſt with a Mother's Husband is undoubtedly included. And 

(a) Zepper. de Lege Moi. ſo in others. And therefore tis a proper Rule which 
cd. L. 4. c. 19. p. $03. Zepper (a) has given us: Ubi par Gradus & eadem 
ce Ratio eſt, ibi etiam par Prohibitio, ſimiliſque Conſtitutio: quæ 
cc enim ratione nor differunt, ea nec Juris diſpoſitione differunt. 

THE Inceſts prohibited, are to be met with in Lewit. XVIII, and 
XX. And of thoſe, ſome have 2 Judicial Puniſhment from the Ma- 

gi rate aſſigned them; others are only left puniſhable, (by the letter of 
% Law,) by Divine Judgement, Exciſion from the Hand of God. I ſhall 
not need to repeat all the Texts ar ow but to refer ro them as 
occaſion is. | 

THE Judicial Puniſtiment, where the Law its ſelf aff ons it, is Death, 
either by Honing or burning: but even of thoſe which were left by Mo- 
ſes to Exciſion from the Hand of God, ſome were nevertheleſs puniſhed 
by the Jewiſh Magiſtrate with Death, and the reſt with ſcourging. Our 
Buſiteg therefore, "muſt rather be to enquire, how Inceſt in its ſeve- 
ral kinds was dealt with according to the pratis of their Courts, than how - 
the Directions left them in the Law would diſtinguiſh. And our readieſt 
Method herein, will be to follow that Table which Mr. Selden has gi 
ven us from their own” Writers. But I ſhall add thereto a Reference 
to the Texts of the Law, prohibiting (expreſſty, or by Implication and 
parity of Neaſon, ). 'the ſeveral: degrees of [nceſt as Af occur; and allo 
ſome | Remuvks, where neceſſary or proper. 
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I. Some 


„ d Pa 
a 0 1 4 ! 44 11 
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38 be Ston b) Jener in (1. 1 25093 900 a RIOT 

OT 04. 140 cee 

; (I.) Hz that had carnal Knowledge of | his Moth - 
| ze. 


5 Leit. XX. 11. The Man that lieth with his FATH ERS WIE bath un- 
F „ 4+ e a NT DICH) Thy! WC 941 45 111-4 ASD 
covered his Father's Nakedneſs : both of them ſhall ſurely be put to Death; 


their Blood ſhall be upon them. I know this is generally underſtood of 
a Step-mother, and ſo it literally bears: but ſince there is no other men- 


| Mother is che Father's Wife alſo, the muſt certainly be included here, as 
well as the Step- mother. And fo the Jews ſeem to have taken it, by 
their aſſigning the ſame manner of Death, vix. Stoning, (which is ap- 
pointed in this Text, according to their conſtant Rule of interpreting 


own Mother, as to him chat lies with his Step*thother. 
4 r > G27 7 nd abt 101013 
(z.) HE that had carnal Knowledge of his Father's Wife, or Steps 


; . * 


mother. Levit. XX. 1 1, Death to both Parties, by the Law; as above. 


- 
x 


FOR the two firſt (c) of theſe inceftuous Con- 5 
N 3 3 ee e eee 5 „ | | | (c) Seld. De Jute Nat. & 
junctions, (if not for the laſt alſo,) 4 Proſelyte of the Gent. L. 7. e. 6. p15. 81g. 


Gd | 43" . „ Tf «n+ . vi Lec r $328 © 8. 
Gate was to be beheaded. The ſame, for Inceſt with 5. 38, 593. 7 


XX. 12. Death expreſſly to both Parties; Their Blood fall be upon them. 
| 12 1. 


an own (c) Siſter by the Mother's ſide. e 
„ ade earn To be. BURL (4) a age 189 Nr yy ce TG 
40 Hz that had camal Xowledge of hi own Doughter, Ther 

is no expreſs prohibition of this, in the Law : but (beſide chat it is 

contrary to Nature,) it is to be inferred from Levit. XVIII. 5. che 

Conjunction of Father and Daughter bein by parry of Reaſon as un- 


lawful as that of Mother and Son. The Fews ſeem inclined rather to 


infer it from the 17th, verſe, againſt uſing Wife and her Daughter : 
for thus they argue; (e) «©Nimirum fi cum Unoris' () 514, De Jure N. & 
« filia aut Nepte Concubitus fuerit illicitus, mul &= L. Fler 539. 
* to magis cum ſui ipfius filia five Nepte. | Maimonidec.] The like 


Argument would very juſtly have inferred it from Levit. XX. 1 a. che 
prohibition of 4 Daughter in Law, or a Song Wife, for it will hold 


Hoy 777118 ern 5 a1 5 29 2 Wine | FI; - 4 {$63 1 4 $3. y 
more ſtrongly againſt en own Daughter. Bur whence they draw their 
Sentence” of Barming in this caſe, and the reſt that follow here, I know 


"4 


preſcribed only for that with 4 Viet Mother, ©. 


,, 1H toad 2 9 
(2. Hr chat by with his Daughter's Daughter, or his Son's Daughter; 
Levit, XVIII. — R Aa YL Non 0 TT F910 1 *. 
(3.) HE that hy with bis Wife's Daugh er by a former Husband, or 


with" the Daughter of Her Son or Daughter: Levit, XVIII. 17. I can 
1 OR find 


: _ 
1 * 


tion at all, in that Chapter, of Inceſt with a Mother; and ſince an ou 


the Phraſe, Their Blood ſhall be upon them,) to him who lies with his 


(3.) Hz that lay with his Son Wife, or Daughter in Law. Levit. 


annette Bil ed a3 aeg. *in il . 
not: unleſs it be from Levit. XX. 14. which is the only Text pre- 
g that ſort death for any kind of Inceſt; and it 1s, there 
O IM - US 4 rn. 
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thele Inceſts under the ſecond and third head: but the Sanhedrim in- 
troduced the Sentence of Death for them by their own Authority. 
(4) HE chat lay with his Wife's Mother. Levit. XX. 14. This is 
indeed expreſlly in the Divine Law; and both the Man and Woman Were 
to be burnt; and the 1/ife too, if conſenting. [Bp. Patrick, in locum. 
(5) HE that lay with his Wife's Mother's Mother, or Father's Mother; 
inferred by parity of reaſon from the Prohibition of a Wife's Mother. 
But here Mr. Selden obſerves from the u 17 theſe In- 
% de Synedrüs. I. Ceſts founded in the Wife's Relation (f) were not 
2 1 gg p puniſhed with Death, To committed while the 
Wife were living; if after her Deceaſe, they only expoſed the Cri- 
minals to Exciſion: for Exciſion is alſo threatned in Levit. XVIII; 
even to all thoſe kinds of Inceſt, which are puniſhable with Death, by 
the XXt/; as well as to the reſt which are not. 
(c) Selden. ubi ſupra. p. 546, _ II. Some were only puniſhed by Scourging (g). 
AND theſe are ſuch as, neither by expreſs terms in the Law, nor 
by rational Analogy thereto, (according to the Senſe and Expoſi- 
tion of their Lawyers,) had any Magiſtratual puniſhment aſſigned them; 
but were left to Exciſion from the Hand of God. However, the Sanhe- 
drim did not think fit to let them paſs, without ſuffering ſomewhat, 
the mean while, from them. 4 
(1) THE firſt, was he that had Carnal knowledge of his own Si- 
ſter. Levit. XVIII. 9. & XX. 17. I don't know how to account for 
(+) Sela. De Jur. N. & jr, that they did not puniſh this ſort of Inceſt Ca- 
WW pitally. Mr. Selden (b,) elſewhere tells us; Sex 
«Ila Inceſtus genera, cunctis Hominibus à rerum Initiis interdicta, 
ﬆ[{c. cum Matre, cum Noverc4, cum Uxore aliena, cum Sorore ute- 
ce ring, cum Maſculo, & cum Beſtia; vid. L. 5. c. 1.] uti etiam Cul- 
« tus extraneus, Maledictio Numinis, Homicidium, Furtum, &c. | all 
which Crimes were againſt the Precepts of Noah; and therefore, as 
the Fews held, againſt the Law of Nature and Nations; ] * pœuam 
e habebant Mortis, ex recepto apud Hebreos Juris Gentium uſu, adje- 
© ctam. The Proſelyte of the Gate, | or Noachides, | ſays he, was to 
« ſuffer Death for any of theſe: but the Fews dealt fo with their own 
« People, tantùm in prioribus quatuor generibus; i. e. only for the Lewd- 
neſſes abovementioned, for Idolatry, tor Blaſphemy, and for Murder. It 
ſhould ſeem by this, that all thoſe Inceſts, (and that, among the reſt, 
with an own Siſter, at leaſt by the Mother's fide, ) were 8 
with Death upon an Ifraelite, as well as on a Proſelyte. Beſides, that 
the Law its {nt has an Expreſſion that ſeems ro make ir Ca ical; and 
with reſpect, not only to a Siſter by the Mother's. ſide, but the Father's 
too. Levit. XX. 17. If a Man ſpall take bis Siſter, his FATHER's 
Daughter, or his MoTHE RS Daughter, and fee ber Nakedneſs,. and 
ſhe ſee his Nakedneſs; it is a wicked thing; and they ſhall be cut. off 
IN THE SIGHT OF THEIR PEOPLE: Ho hath uncovered his Sers 
Ne f Ke Sear Ke d Nane in e, 


find no Puniſhmein, by the letter of the Laws bur] | 


* 
2 


Eran VIII. Ich in sro eue. 
a Sore n Popwli N, and what aldthe Int 


may Occigentin i 8h conſſr a Populi i! * ſcen t 
not Exciſion by then Hand af God, .but: the! being eb in 
rity of the Magiſtrate. And fo Bp. Patrick underſtanliæ ira hd chen 
ir ſhould be by Sram, .agcarding to Maimonidess Rale, Onme Mor- 
tis infligende in Lege gent: ! wplicater. ine adjetfione dliqus dictum, fig- 
nificare.. Stan gulationem. Ab 1 Syne quis, Lis: C3. P. 546 
But 15 Jeu, ps 18. 585 Nen in cus Cala, underſtoc 
the Text abovecited 1 only; 12 een ng ther paßt of 
their Law ; conlemning uch Pon ffender go dye for it, they. puniſhed 
this bort of Inceſt only. wi ging. nam 4 area 29701 nn off bit 
mY Hz chat lay with ha ather's, Siltet, of his. Mather sen 
„ XVIII. Las 13. , NN. Fn vl Jo noi DinoO ey 
177 Hz thi oy with hi Siſters Legiti NVIII 198. 
(4) Hz chat lay wi Aha Bro 156 Len XII. NN. 1. 
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' (5) He that lay with ch f his Uncle, gither, by Fathers or 


Mother's Side. Lewit. 7 . 9p Hortingeri Jus Ebraic. 
D Wee 15 


ex R. Levi Barcelonita, ells us; the Scourging 
ein this caſe) held 'only ce "Vide wee, Ad; - 


boch the Offendets were Srhangled, 3 1 Adult Fo F | 
Wen regard & all hls Kinds 0f ie hich Wy puniſhed by 
Scourging 5 tho” they were f the He Fi E. ES Tec 5 
whereupon Exciſion'by che Hit d of G6 68 Pn . 5 ed, 5 no 
capital Puniſhtrtent from. the Sanhedrhn; Ye 2 nk Offender Were a 
third time convitted,” die) did 2% not Fehn 4 e . 
(5) bur put küm into a Priſon,” .o alte 4 700 PP Go, 
that as he could hardly and up in i ir, Weiner 00 Ahe he dabn; 2 re 
a kel lun wth BA and Water till he "Iinguiſhi 
um with Batley ll he boeſt d ag.” 7 2 
As to other Countries; "norwithſtakdi 
Perfians and ſome few belides, who fc 
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Sifter, 8c. it was not received in 7 : 
#5 of 51 py + 2 n 

Ancient GREECE. . 


1 As we learn from Ocellus Lucanus, , cited by Mr. 8 ellen, De Jure 
at. & Gent. L. F. c. 11. P. co; 119. 4: «The, ef 

« Cuſtoms alſo O 1055 to — — | 2 and RY age: 
«ro, which are obſerved by Law in 850 2 4 55 
cc ties, to have no Cotnmixture with either Mother, i a mg 45 eerst. 
te or Daughter, or Siſter. The very fame'is'm jo yan 
manner referred to by Tanblichus in dus Tiff ar Pap kee: 6. 
p- 17 T Edit Ku, ag cup | Wt 2 
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walent thereto, Giotto inſiſt tharwnlget — . 


fot if he Wert alive, 
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by the Mother, not by che Faber. 5 


< the Conjunction of Brothers and Sifters was not only gow oyn dut © 
Abe t he has well aſcribed to the Romans, who had they! har 


| 3·P. 147. Edit. Elx. Tom. 8 5 


| Aalibus. E. 13, Lipft ſous or I conclude it to have been only a feignec 


F iNersTUobs Left. Tb | 
maren of; d E ther. And to ae h her Son; her they, 
Le ke, d. geh f. , and che 2dſchante'or Deſetndawts pech . 5 
fays nothing of Siffers; which ve need not Wonder ad when we con 
ſider him as born at Arheut : for there, we ſhall ind they Batra 
lowed for ſcveril Ages. D Net g 6 bak event r. % In 
we) - 2} 1 R N IAN 85 SPARTA Wy dee. id 43 nod 1 


(n) al be e hure at bk hs ix E Athenians 005 by che Law of Solon, & were 
Gent, Lge e. S allowed to. marry their Sites by the- "Father's Tide 
but n6t by the Mothers: The Spartan * 25 5 gg s Law, cheft 8 

And theſe Permiſſions cot 

(v) Ibid. p. Gh. long. But, as my Autllor obſerves (o) a little after, 
(and he quotes Sextus Empiricus, Simplicme, Ec. for, it, ) * In the Fils 
er Apes of Greece, before Chriſtianity had got general footing there, 


ce uſe, but reckoned as unlaw ful as that of Sons and Mo Which 


them; and of whom we are next to ſp ie We e 
| Lis 0 44 2 4 19101 5 
Ancient Ro M AN EE x 10 


(2) Cicero de Nat, Deor. L. TL I y (p) makes mention of the 8 Law 
* Inceſtu: and it is a bare mention of it; tot he 
neither gives us light i 110 che Degrees of Inceſt it affected, nor into 
the Penalty; nor can I hitherto meet with any light elſewhere. In 
(4) Nac Annal. I. b. e. 19. Tacitus 70 we read, that Sext. y 5 the Wea 


Man in Spain, being delated ol Inceſt with his own Daughter, Was caſt 


headlong from the Tarpeian Rock: but whether this was by the Peda - 
cean Law, or any other chan the Severity and Avarice of Tiberius, who 


 thirſted for that Nablemans 8 great Eſtate, is uncertain. M. Senecas 


(r) M. e L. 1. 8 Theſis, Luc efla de Saxo dejiciatt ur, (r).i is plainly. re- 


_— NL a aaa ferred there to Veſtals: corrupted; and therefore, with 


— 


Law of the Schools: : 2707 our Authors tell us, a debauched Veſtal 
was to be buried alive, not thrown from the Tarpeian, Rock. Let us 
enquire farther, in their 


| Crvit Li A W. . 
In the beginning of this Cha ter, I borrowed from it 3 id | 


the Diſtinction berwixt Incelt Jure Nature & Gentium, Fure Gentium 


only, and Jure civil. But the main Queſtion is, whether there be an 
Diſtinction in the Puniſhment; and what the puniſhment has 2 | 
may be ſtill, for Inceſt in any of theſe three kinds. The 
24 obſcure and ſhort in anſwering theſe Queſtions: and the, 
(for any thing I can find,) is yet more defective, or rather wholly fie 
lent ; except in the caſe of Inceſtuous Marriages. 

0% ff. De Adulr. l. 38. s WE are told indeed, (i) that where Wan is com- 
ddulerixe. 5. 2. Quare. mitted cuntra Jus Gentium, (which takes in the two 
firſt kinds, the Woman ſhall bepuniſhed' equally with the Man; and both 
Parties may be proſecuted at the ſame time, in one and the ame Libel. 

(u) But 


99 | 8 * 3 * | 3 . w 2 5 of J 1 F OP . 22 2 Le . 1 . * 
Euas, VIII.. G inessrosus Lewd 


(6) Bir where ii 6nly Sea, Fx Civil the be ge 6a 
wan (av) ſhall be excuſed from puniſhment; becauſe N eee 
a Woman may be ignorant of the Law of ber Con- ant 57 
try but of che Common Law of Nations ſne cannot; at leaſt 
as chis. And whatſoever the Inceſt: be, there is (*) % ( d. l. 35. abe ee 
preſcription of time that will ſerve to ſhelter the offender. r 
Suppos E the Puniſment to be the ſame in all kinds of Inceſt ; the 
Queſtion will be, what it was, and what it is now, by the Civil Law. 
IN anſwer to which, I preſume, that by the ancient Civil Law it 
was Deportation. For this we have Marcian s Au- 9 6 en 
thoriry. )) Si quis viduam, vel alii nuptam, cogna- ri 16) l 5. fi fu 
tam, cum qud Nuptias contrahere non poteſt, corruperit, in Inſulam depor- 
tandus eſt, Mia duplex Crimen eff; & Inceſſum, (quia cognatam viola- 
vit contra fas,) ' & Adulterium vel Stuprum adjung 0 OAT 
Paulus (x) confirms this in a paſſage not inſerted in 37 De Adule $. 14, [In E- 
the Digeſts : Inceſſi panam, que in viro in Inſulam & Edit. Gereve, 1593, 470. 


Deportatio eft, Mulieri placuit remitti , hactenùs ta- © Pons; 19 OE. 


wen quatenits Lege Julid de Adulteriis non apprehenditur. Obſerve, the 
Caſe as ſtared by Marcian is general ; by Paulus, the loweſt Degree of 
Inceſt, viz. Jure Civili ; (for jc you of the Woman as ex from 
Puniſhment; and that was the caſe, as we ſaid above, wherein ſhe was 
fo: but both are agreed in the puniſhment, Deportation: which therefore 1 
take to have been aſſigned, without Diſtinction, to all ſorts of Inceſt. 
Now the only thing that makes the Direction of the Digeſts, (after 
ſuch Authorities as theſe,) obſcure and doubtful to me in this matter, is, 


1 WI 


Adultery ; which, by the Julian Law, was Relegation only, (with { 
Forfeitures, &.) not Deportation. of 5 
MiII ITEM, (a) qui Sororis filiam in contubernio ( ff dealt li. Ale. 5. i. 


1 


babuit, licet non in Matrimonium, Adulterii pœnd teneri rectiùs dicetur. But 


as it is Tr that Papinian ſpeaks here of an Inceſt Jure Civili tantùm, 
this Difficulty may perhaps be ſolved by the Marginal Annotation to 
I. 38. F. de Adult. (cited in part before,) that a Soldier was more favour- 
ably dealt with, becauſe He, as well as a Minor and a Woman, may be ſup- 
poſed ignorant of the Law of his Country, tho' not of the Common Law 
of Nations. In the caſe of Inceſt Fure Gentium, tis probable, a Soldier 
would be puniſhed with Deportation, as well as others. 


4% 


V 


for: Where he puts the Queſtion, (b) Stuprum in So. 0 f un L 38. 84 


roris filiam | fi commit talur, an Adulterii pena ſalſ- dulterium. F. 1. Stuprum, 

ciat Mari? from which our Moderns enerally conclude, the puniſh- 
ment of Inceſt to have been ordinarily he fame as for Adultery: 2. And 
_ How the Puniſhment ſtands vow by Civil Law, is perhaps as diffi- 
cult to determine as what went before; or rather more ſo. 
Digeſts it was Deportation, proceeds to queſtion what 6% er. . 31, 33-8 Teqt. 


* 
”-» 


in ſuch caſes 
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chat elſewhere we find the ſame puniſhment preſcribed for Inceſt as 15 
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it is by the newer Law of the Calbe. For this, tho it altered the pu- 


niſhment of Adultery, has made no farther proviſion for that of Ne- 


ftuour Lewdneſſe. Some will have it therefore, chat Inceſt is fill pu- 


niſhable only by Deportation: but Menochius will have it Death; ag 

Bartolus, Corneus, Grillandus, and others alſo have determined. And 
their Reaſon is, that Inceſt is a greater Crime than Adultery; which 
the Law acknowledges, F. de Adult. I. 3 8. Si Adulterium. $. 3. Non- 
: and by the Code, the puniſhment of Adultery is Death, 
[Cop. De Adult. I. 30. Quamwvis.] Therefore, ſay they, the puniſhment 


of Incefl muſt be Death too. Againſt this it may be objected; and 


has been; that it does not follow, that the puniſhment of Inceſt is 
augmented, (no ſuch thing appearing in the Code,) tho' that of 
Adultery is: for the Correttion of a Law is not induced but by expreſs 
terms. | So, Cop. De Appellat. |. præcipimus, in fin.] But Menochius 
ſers aſide the Objection; and ſtands to it, that the Augmentation of 
the Puniſhment, and therein the Correction of the Law, is plain e- 
nough from this, that Inceſt is (not only equalled with, but) decla- 
red a ſuperior Crime to Adultery : for, ſays he, it is a received Maxim 
of the Lawyers, quod quando duo d Lege antiqud æquiparantur, in uno 
deinde falta intelligitur & in altero. ; 

(4) me Deciſ 318. n. 1. BOERIUS (d) is of the ſame opinion [| for 
Death |] as to Inceſts in the neareſt Degree, Jure Nature & Gentium: 
bur the Authority he refers to, ſeems to me deficient, and his reaſon 
inconcluſive. It would be too tedious here to trouble you with diſ- 


culling them. 


7.) Clan. Sent. L. 5.6, CLARVUS (e) falls in with it too, that Death is 
Inceſt. v. Sed qurro. by the Civil Law the puniſhment of Inceſt : * and 
« this, ſays he, is common Opinion, when the Crime is committed in 
« a way of Adultery or Stuprum. 5 

| WHATEVER may be the true and genuine Determination of that 
Law in the Caſe, I know not how to fix the puniſhment more rea- 
W ſonably, than according to Dr. Wood's Diſtinction. 
p. 305. 1 () Thar it ſhould be Death, where the Offence is 
againft the Law of Nature, as betwixt Aſcendant and Diſcendant: 

ive me leave to add, when it is againſt the Law of Nations; as in 
he Caſe of Brother and Siſter. In other Inſtances, Deportation; | as 
by ff de queſtion. I. 5. Si quis Viduam, taken notice of above: ] or, 

2) Clan Sent. L. 5. 6. ſince (as Clarus (g) tells us) Deportation is now 
wr. u. . odut of uſe, ſuch other puniſhment as have been ad- 
mitted in the room of it; Condemnation to the Gallies for a time or for 
r ag fu = 


5 is. 


Bur the puniſhment of Death for Inceſt is generally our of uſe; 
as Dr. Wood obſerves from Groenweg, de Legibus abrogatis; tho in Me- 
(= Menoch, ubi Aprl. a. Hoc hius 8 time it was not; for he gives ſeveral In- 
38. e n anl. ffances of it (K) 48 Tholouſe, Milan, and Bonoma. 
And in other places, both he and Clarus (&) ſpeak of n 
| , 


Twas. VIII. of tv 6 $60 | 


flnado, Gallier, Fine, and the like. 80 char i this Day, eren hers 
ices and Se are uſed 


the Civil Law is in the main received, Pri 
to OP 1 variouſly, as Rae © ſee fir. 


p 2 nnen 
\ _ A M 
1 p * \ 1 
"© - E * 
4 { ” 
- 
” 


hy 1 * * „ — 
Nen n R 


. Code of the G 1 EX. - Empire | . Fa wo 
1125 2 Lav intelligible enough for the puniting . 


rt Tho who are guilry of O lewd commixtures 
ee with their own Blood, as Parents and Children, 
ce or Brothers and 8 ert, „let them be beheaded. 
cc Thoſe who are guilty of the like in other de- 


« grees of kindred; as the Father with the Daugh- 
ce fer in Law, the Son with his Step-Mother, a Step- 


« Father with his. Wife's Daughter, a Brother with 
ee his Brother's Wife, an Unde with his Niece, or 
« 4 Nephew with his Aunt, or any Perſon; with 
ce favo Sifters, or with 4 Woman and her Daughter ; 
ee both they, and the Woman whom they have 
ce vitiated ſhall be baftimgdocd and haye tber N 


wag cut * 


Forbad the . as follows. (i) * Let none pre- 
« ſume, either to marry, or be lewd with any per- 
te ſon deſcended from their Father or Mother, Grand- 

tec father or Grand mother, or from their Wives Pa- 
« rents; nor the 5 pouſe or Wigow of a Brot her; 
ce nor the Relict of any near Relation : fo that no 
te ſuch luſtful Commixtures may be, even to the 
te ſixth Degree of Pro inquity in Blood. To theſe 
another Law of the Ane Prince (K). adds, < the 
te Concubine of his Father or Brother; 3, and any. Wo- 
te Fir (Bond, of Free,) Fhom he nap 5 Ma 


La) 


The Wrsicorus. = 


VEST: 


« {ume to ad contrary to this Conſtitution ſhal 


cr immediately {ep arated by. the Magiſtrate, 


ee Kut up, in ron Moyaſteries, for . bife. 90d "es 
Heede find very lic 


A M o N G8 1. 
tle to our purpoſe. If indeed a Son, (m). were en 
wich his Step. mot her, it was allov 1 by, _ Raths baris xc 
diſinherit him. But 2 3 pes 3 Y RE 
ly left to the Biſhop's Diſcipline: O 1 x 
Charles ap Toni (* BH: 15 after Pe — 


fended a d time, t. apc for 
hold Lan d chey Ol 


cages ; e Crow N. 


1 4.5 ro b. 


47 
% „% 


(6) 0 enges, the 2 
yerg ez Iii, A gb 
s, 5 Mee ebe S. 
Leer nf worey, 0 . 
v KA α cu{yivear Te 
¹ννe ofs leregpipos, rur- 
67 nur eie uud. YE, 0 
176 60 ur WT $0G, du 
panTgyey „ 8 auręòs eig tex 
mw, 8 be el ure, &= 
Moes. 4 SY. eis Apoien, 5 " 
aver} 195 675 Yer, n lg So &- 
Nas, 5 * 45 3 [tle] 

TW dri 3 ei- 
1. uni, 8. reit v0 
mri fue m au- 
rei , g dis euro Coreg rat. 
[ Bana. L. 60. Tit. 37.1. 76. 
Harmen. L. 6. Tit. 4. mg? 
&1þtg hIxT Ov, n. 1 4] 
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( 171 LL. . FCN 
Tit 5. I. 1. Nullus. TA 
de Genere Patris vel Matris, 
Avi quoque vel Aviæ, ſeu 
Parentum Uxoris, Fratris e- 
tiam deſponſatam aut vidu- 
am, vel propi ſao» 
rum r ed: is 82 
monio OM te- 
rio 3 ita ut uſque ad 


um, nul | 


li liceat Gnguinis propinqui 
tatem Ubidinoss s . 


Similis & de Mulieribus Ordo 


ſervandus eſt. 
(1. 6. —Concubinam Fa. 
tris ſui, vel Fratris; aut eam 
ſcierit Patrem fuum , 
aut Fratrem vel ſemel adul- 
teraſſe, ſeu ſit libera, ſive 


Ancilla; = neque Pater Ad 
teratam A Fil lo Stupri io 


cc 5 any en . row Son bas vitiated. 0, 1 7, Quite | . 


The "ke! Law. goes on; (00 cc ſuch as ſhall 1 


n 118 \Longabard. 10 tt; 
Tit. 14. c. 1. — 81 Filius 


— cum Noverci cayerit, 
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() Tt. Burgund. Tit 36. 


Si quis cum parente ſud, vel 
Uxoris | Sorore in Adulterio 
fuerit deprehenſus, Pretium 
ſum [ Weregild] ei, qui eſt 
proximus mulieri quam adul- 
teraverit, prout perſona fue- 
rit, cogatur exſolyere ; & mul- 
#e nomine ſolidos 12. Adul- 
teram vero ſubdi jubemus 
Regiæ Servituti. ¶Lindenbr. 
p. 281.1] 


(p) Capit. Metenſ c. 1. Si 

omo Inceſtum commiſerit, 
cum Matre & Filia, aut dua- 
bus Sororibus, aut cum Fra- 
tris Filil, aut Sororis Filia, 
aut Nepte, aut cum Conſo- 
brini, aut Sobrinà, aut cum 
Amità vel Matertera; de his 
Criminibus, pecuniam ſuam 
perdat ſi habet: & ſi emen- 
dare ſe neglexerit, nullus eum 
recipiat, nec cibum ei donet; 
& ſi hoc fecerit, 60 Solidis 


Domino Regi componat, uſ- 


edum ſe ipſe homo correx- 
erit. Et ſs pecuniam non ha- 
bet, ſi liber eſt, mittatur in 
Carcerem, uſque ad ſatisfactio- 
nem: Si Servus, aut libertus 
eſt, vapuletur plagis multis. 
Et fi Dominus fuus permiſe- 


it eum amplidis.in tale ſcelus 


cadere, ipſos 60 Solidos Do- 
mino Regi componat. I c. 2. 
De DF oflch end, qui ſu- 
pradicta facinora com miſe · 
rint, fi bona perſona fuerit, 
perdat Honorem ſuum: mino- 
res verd vapulentur, aut in 
carcerem recludantur. [Ba- 
lux. Tom. I. col. 177. Gol- 
daft. Tom. III. p. 118, 119.] 


to be degraded, if 
ders, to be ſcourged or impriſoned. 
THE Emp. CHA! 


(40 Capit. I. A. D. 802. c. 
A8 Nullatenùs fine deſtri- 
Etione gravi relaxetur. ¶ Ba- 
bus. Tom. I. col. 372, 3730 


obey the Biſhop, tis ordered He ſhall be brough 


(t) Vid. ibid. c. 37, 38. 
col. 373, 3744. 


ſubmit not to the 
to the Emperour j 


from his own. Subſtance or ' Eſtate.” 
O) Capi. V. A. D. 803. c. 
14. Si quis mec hatus fuerit 
Matrem, Sororem, Amitam, 
aut Neptam, ſimiliter Heredi- 
tatem perdut. Ibid. col. 400.] 
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Had a Law of Gundebald (o), their King: chat if 
any perſon were convict of Lewdneſſe with any 
near Relation in blood, or with his Wife's Sifter , 
he ſhould pay his Weregild to the neareſt of kig 
to the Woman; and twelve Shillings more, by 
"I of Fine to the Crown: And the Woman her- 
ſelf ſhould be the King's Slave. TEN 


T'% wh 1 

(T2 * \ An 

"RY; * >» . ' wt 4 * "nt 
'S ET 21 V. 1 Y oa 

N 3 I Tar of 4% nn 


15 


Amongſt the FRAN K 5 


We meet with the Proviſions following. The Ca- 
pitular of Pippin at Metz, A. D. 756. (p) ordain- 
ed, that for Inceſt with a Mother and her Daughter, 
or two Siſters, a Brother's or Siſter's Daughter, a 
Couſin-germain, or an own Aunt, the Criminal 
ſhould forfeit his perſonal Eflate : and for the ſe- 
cond Offence, no Man ſhould receive him into his 
Houſe, or give him Viftuals; if he did, he was to 
pay a Fine of fixty Shillings to the King. If the 
ewd offender had no Money, but however were a 
Freeman, he ſhould be committed to, Priſon till he 
had performed due penance ; [or perhaps, at di- 
ſcretion of the Court, or till he had given Securi- 
ty not to offend en If a Servant, or one that 
had been fo,” he ſhould be ſoundly laſsed or beat- 

en; and if his Maſter did not take care to pre- 
vent his offending the like ES again, He | the 


Maſter ] ſhould pay ſixty Shillings ro the King, 
C An'Ecclefiaffical perſon, guilty of ſuch Inceſt, was 
An Ecclefraftical perſon, guilry of ſach Inceſt, was 
a Biſhop, Prieſt, or Deacon; if in the lower Or- 
802, ſpeaks very ſeyercly (j) againſt Inceſtuous Lewd- 
neſſe: but after all, leaves it to the Biſhop's Injun- | 
Ction of Penance; only, if the Criminal 9 wa 
ordered He mall be brought fo Hem. And, Chap. 
38., (referring ro the preceding Chap. De Patricidie,) 
ordains, (r) that he ſhalt be kept in priſon, © (if he 
Diſeipline of the Charch,) till he can be brug hi 
and chat he ſhall have nv Relief, or Revenue we 

© BF Nee 17 gos 4511} C1 ore 
"AN 0 THÞR Capitnlar of His, (f. D. 803.) or- 
dained;” that if any petſon was lewd (5) with His Mo- 
ber, Siſter, . „ 983 Gr hn} bigs 
ther, Siſter, Aunt, or Neice, he ſhould fe 


Aus the Great, in his firſt Capitular of the year 


eit his 


| Cir. VII. of IN ens rubbs — 
Eſtate (at leaſt, his real, hereditary klar WY 


a8 che Sentence of 
that lame Law N Parricides, O99 10 Wh, e e cab e AIG} 


H 2 90.3, e>11b yy 
* _ 31 4 3 
91017 7 , BY TEES Ov } mond 


TARA Emp. Lewis ih Pens in his Sele 
at Air, A. D. 8 18. (t) declares boch che Man and » 
Woman infamous, and incapable of e e NN bree 
the ſame purpoſe, in the Grand Ca oy 19g of | biz WM gi 299. 4. 


lux. Tom. I. l 1176. 
Father CHARLES and Him, (the Collection which e e. 


— Nec itis, aut Ac- 
goes under both their Names,) we read, (u) that * . hn, ' Teftimonits 


till they had withdrawn themſelves from Company e c. 7. Vſhue- 


itentiam Seq 
in ate for their Offence, and performed the Pe- dene wier d — Neque in 
nance enjoyned them, Men- ty of Inceſt were atio habere Militiam, ne- 


ue in Foro agendarum Cau- 


not to concern themſelves in Accuſations, or offer e mor ee > 


themſelves as Witneſſes in any Court; nor (u) to Da at 


it, Regi vel Judicibus Ne- 
hold any Dignity or military Service in the Palace; lus E — 8 1 55 


fis denuntiatum fu- 
nor bring any Suit, nor plead or ſollicit any Cauſes 228 — 1 primos 


in Lau. heir Biſhop, or Pariſh Prieſt, was oblig- Havana e 15 


ed to delate the Criminals in Inceſt to. the Magi; edlen ut uritequam ſe- 


gregentur, per nullum inge- 
ſtrates; and as ſoon as this was notified to them, nium, neque per parentes, 


their Eftat e was to be ſequeſtered in the hatids of their neque per emptionem, er 


per Auctoritatem Regiam 


facul 
neareſt Relations; ſo that by no Art, Colluſion, or abr um ah 0 — 


means whatſoever 5 they ſhould. enjoy it, till they tionis ſeparatione 3 8 


tentil fateantur. [B 


had expreſſed cheir Repentance as above. „ r N ee 


>! (Donne 
Bur beſide 1 another Chapter in the Colleaion laſt mention 
ed, adds a Fine to the Crown an 


in lone perſotis, | *YOTHOW eet93H) 

corporal Puniſoment. \ (*) ce Let no perſon either mar- 9 l 15 
ce i hi nee Hela. id eſt, uſ+ 
< ry, or incefluouſly enjoy any related to him within - que Ae 
ce the ſeventh Degree oth Kindred, ' 'Whaſoever ſhalt' Ong — 
« knowingly thus offend, if a Freeman, ſhall pay 4 78.0 le f be ae, 
ce into out Treaſury the uſual Mulct for contempt ze fran 1 1 8 85 
cc of our Laws, which is fixty Shillings 5 and ſhall Sides Fi ico , ye 

« alſo do public Penance as the Canons direct for Incetus tua ac cones 


4 


A 


Inceſtus luat, ac publice juxta 


can Si 
« Inceſt. If a Servant, or an Ecclefiaft ;flic; he ſhall dae ae Eel f 
ec us fuerit, g 

be openly ſcourged, and his Head ſhaved ; and © — 11 — 
cc farther, do rg and canonical penance, as his pri Epiſ E 


ice nice 


u 3 — Lawts 4. Pius, and Aren "Ge | 


A. D. 8 26. forbad the like Inceſtuous Marriages and Lew dneſſes, both 


to ſews and Chliſtians: and paſſes this Seniteic 5 e e b 
upon chem; ()) That chey thall be imitniediately f ed 


ab invicen, 
1 parated, their Heads Pr op and each pre chem e 
ring publickly \an\-hundred -Laſhes, * 12 cee 
hall be! hui ſted; ¶ L underſtand this, Meral, on A rc 


of che Jraur; of others, I ſuppoſe ir exterids af his than 


driven from the Sbciety and Communion” of chris, j "becuaſe of 5 
follows, and remain in a State of public Posoube tf tar 01 Born! 


— 5 


x ©. 1 0 VE ; : 
3 141 Pp | | a 


CRT, 


% 


4” 


aliqui, J rem habeant, com- 

t in omni manſuetu- 
ine ficuti eis permittitur, 
five mula, | pixe ], five 


 aflimations Capitis, ¶ pepe ]» 


five paris violate pand , 


Clahrlixe.] Secundum id 
quod factum eſt. [ Wilkins 


. 52. Brompton. col. 833. 
Spelman, Tom. I. p. 376-] 


(a) Cnuti R. LL. Secular. 
c. 48. Si quis Inceſtum com- 
miſerit, com penſet hoc pro 
dignitate cognationis, ſive = 
capitis æſtimationem, tive 
per mulctam, five to- 
tam poſſeſſionem. Non fit 
eadem ratio, quod fi quis cum 
Sorore coeat, & hæc eſſet 
remotæ cognationis. ¶ Vil- 
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Had a Law or two for the fecuniary puhiſhment:of 
this Crime. K. ALFRED, in the Articles of his 
League with GUTHRUN' che Dane, has this! () 
ce If two Brothers, or two other Relations in Blood, 
cc have to do with the ſame Woman, let them in all 
c humility compenſate for. it as ſhall be appoints 
e ed them; by payment either of the Vita, an 
cc arbit Fine; ] or Vera, ¶ the Weregild; ] ot 
« Lahſlite, the uſual. mulct for Contempt of the 
« Laws;] according to the Degree of the Fact. 
THE other is of CANUTUs, which ordained, 
(a) that if any Perſon were guilty of Inceſtupus 
Lewdneſſe, he ſhould pay (according to the degree 
of Kindred in the Crime,) either his Weregild, Wita, 
or the forfeirure of his whole Eftate : for, ſays the 
Law, the Caſe is not equal, of a Man's Inceſt with 


bins p. 141.) 


his Siſfer, and that with a remote Relation. 
In MAH OMET's Alcoran, 


(b) Ausr. Azoar. IV. non I find Inceſt forbidden alſo: (5%) © Marry not the 
longs ab initio. te Wives of your Fathers; what is paſt was Inceſt, 
ce Abomination, and a wicked way. Your Mothers are forbidden you; 
« your Daughters, Siſters, Aunts, Nieces, your Nurſes, and your Foſter- 
« Siſters, your Wives Mothers, the Daughter that your Wives bad by 
te other Husbands, the Daughters of Women that yon ſhould\ have known 
ce are alſo forbidden you, the Wives of your Sons, and Two Sifters. 
This is expreſſed, indeed, only againſt inceſtuous Marriages; but holds 
by implication (as I obſerved Ws an more ſtrongly againſt: the Lewd- 
eſe As there is no puniſbment directed, I ſuppoſe that was left: ar- 

Itrary. | 6 AY ME EL 196 106 


CHAP. IX. 
Or RAPE 


IF Lewdneſſe be acknowledged (as even the Lewd themſelves muſt 

: own it) to be a Crime, the Male-Offender, who is alone concern- 
ed in this, enhances his guilt exceedingly by committing it with Vo- 
lence: ſo greedy of being Criminal, that he takes the whole Guilt to 
himſelf; and had rather put up with half the Pleaſure, and encounter 
double difficulty, than not engroſs the Sin. All Governments have 


— 


look d upon it as an Inſolence well deſerving their Indignericn iabl 


Reſentment; a notorious' Infraction of the Peace ; and an Hoſtility Bl 
upon private Subjects, infamous and unſufferable. And it muſt be 


an Injury. of the higheſt kind to che Woman thus ahuſed; who is pre- 


* =— j i 
more 
= Fo 
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more chan Life it ſelf: which and be Kid es that ae debauch 
ed by Enticement, and with. their own Conſent. . ibi Fc 
SUCH are the ee of this Crime; 3 us now enquire; 
how the Laws of ſeveral | Countries have determined upon it: only 
firſt taking notice, curſorily, _ of a Diſtinction which rex Wen and 
ſome other Laws have make; 470 TR the 7 of Lewdneſſe 
committed upon a Woman rce; Raptus, the carrying her 
by force 5 one place to 3 to debauch her, whether that of 
Criminal may afterwards Marry her or not. I ſhall conſider theſe as 
meet with them, in Laws that do thus G 66 in thole Unis 
do not, the Violation chiefly is regarded. 


In the JEW1SH State, 


The Puniſhment was, in ſome Caſes, prouniary, wich an Obligation 
to Marry the Woman; in other Caſes Death. 
Dur. XXII. 28, 29. If a Man find a Danſe 4 is a Virgin, 
which is not betrothed, avid lay hold on her, and lye with her, and they be 
found: then, the Man that lay with her "hall ive unto the Damſel s Fa- 
ther Fifty Shekels of Silver; and fbe fall Tx s Wife, becauſe be hath 
humbled her; be may nat put her away all his Days. 

A Damſel that is a Virgin.) It is agreed on all hands, that this 256 


concerns Raviſbment: bur the 0 in 4 * Puellam, or Juvencu- 
lam Virginem, the Jewiſh Lawyers (a) d not al- (, dee, tor. Hebr. * 


low the Violation of any Nl, above the Age H MN. c/ 
XII Years and VI Months, to be concerned in it; for at that Age, ſay 
they, ſhe was plenæ pubertatis & adulta. Yer if the were older, t Ne ; Ra- 
viſher was Fineable by other Muls ; as we ſhall ſee preſently. 

Lay hold on ber] It was 4 Maxim amongſt the Jews; Har if a 
| Woman were vitiated in the Fields, (b) or any place (8) 1bid. p. 119, 120.1 

at a good diſtance from Inhabitants, it muſt A preſiimed to have been 
done by force: but if in à City or Village, that ſhe was debantnied by en- 
ticement; unleſs the contrary were rr e plainly to appear. 

FIFTY Shekels of ler This Fine he was forced to pay / tho he 
Married her; but he was not obliged, (as their Lawyers 5 Sep ) to 
ſettle a Dowry upon her alſo (c) becauſe that was 0 tid. p. 126, 121. 
only provided for, leſt otherwiſe the Woman ſhould be deſpiſed, and 
upon any light occaſion divorced by her Husband ; whereas the Law 
here is expreſs, that he could not divorce her as long as he lived. How- 
ever, Philo, (as Selden quotes him, ) differs from them; and is poſi- 
tive, that the Judges were to aſſign her Dowry alſo out of his Eſtate. 

Bur beſide the Fine of fifty Shekels, the Sanhedrim added thres other 
Mulcts, in this caſe of Raviſhment. (4) I. The firſt. (0 u, pg, 1% 
was, Nomine Pupokis, ſeu IG NOMI XIX; for the Diſhonour done to 
the Woman, and the Dilgrace ſhe ſuffered: and this was higher or low- 
er, according to the Quality both of the Raviſher, and the Woman ra- 

viſhed. II. The ſecond, Ob Vrriatux Corpus; for the vitiating 
her Body : which was ſettled at ſo much, as uſed to be abated in che 
price a a Wave who had before loſt her Virginity, III. The Third, was 
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and violent Embraces es pave her determined accorditig to che Habit of 
her Body, her Age, and ſuch other obſervations as they thought proper 
to judge by. The to former of theſe Muléts were levied allo in e 
Lewdneſſe by Conſent ; (ſee, Chap. Stuprum, 5. 2: :) but this 1 


bo ” 
- | | | 
4 n 1 + : x : © 1 1 3 1 . 2 ka o a | * . « 7 1 ; q 
24 oF - 9 4 bd * ah 4 * » . . & 1 9 4 wo” - 2 „ , "2% v + pf>t by a { * 5 1 . | 
Doron VInd In EI Preriam; 1 C tion for the Pain thöſe Reſt 
| ? 8 N : b | f j : R * * 12 5 . 


1 


was peculiar to that of a Rape; for where there was conſent, they wou 1 
not admit of Pain. All theſe three Fines were impoſed upon the RA. 
viſher, tho the Woman was above the Age of twelve Years and an half: 


but that of fifty Shekels, not except ſhe were within the ſaid Age. And 
both the one and the other were payable to the Father of the Woman: 
but if He were dead; or ſhe-ar full Age, or married, at che time of 
Proſecution; then to Herſelf. e 
(e) 1hid. p. 120, 121, 1 · She ſhall be his Wife.| The Raviſher (e) could 

not refuſe to marry her, how deformed or mean ſoever ſhe were; the 
"Woman 


Sentence of the Judges would compel him to ir, if the ) 


\ < 


and her Father conſented : but 7heſe might, either of them, refuſe 95 this 


Law being only for their Advantage, and a part of the Compenſation, 


which either of them might renounce. If indeed the Rape were inceſiuons 


or adulterous, he could not marry her: nor were the fifty Shekels to be paid 
becauſe he was to ſuffer more ſeverely for the Inceſt, or the Adultery. 
THis leads us to the caſe: of Raviſhment of a Woman eſpouſed ; 
for which the Man was to ſuffer Death: the Corruption of ſuch an one 


being, (in the Account of the Fews,) Adultery, 


 Devur. XXII. 25, 26, 27. If a Man find a betrothed Damſel in the 
Field, and the Man force her, and lye with her: then, the Man only that 


lay with her ſhall dye. But unto the Damſel thou ſhalt do not hing: there 
is in the Damſel no fin worthy of Death: 8c. —— For he found her in 


the Field, and the betrothed Damſel cried, and there was none to ſave her. 


IT xx Verſes immediately foregoing had determined, that for Lewd-_ 
neſſe by conſent betwixt a Woman eſpouſed and her Debaucher, both He 

and She ſhould dye. In theſe, the Law conſiders the caſe of Raviſhment 
and Furce; and equitably acquits the Woman, as wholly blameleſs, con- 
demning the Raviſber only. What kind of Death he ſhould be put to, 
is not expreſſed in the Text: but by the Connexion of theſe with the 
preceding Verſes, (where Stoning is appointed both to the Man and Wo- 
man, if ſhe conſented to the Lewdneſſe,) it muſt be, that he ſhould be 


Stoned. And as the puniſhment of Adultery with a Woman, during 


her Eſpouſals only, was foning ; but after the Solemnity of the Mar- 
riage, Strangling; it is not to be doubted, that if the Rape were upon 
a Woman married, and brought home by her - Husband, the Raviſher 
ſhould be ffrangled, as for — after Marriage. ind 

Y Seld. de Jure Nat. "JET M OREOVER, (f) if 'the Rape were adulterout, : 
Cent. L 4. e. 3. P-482-  upott a Woman either eſpouſed, or married; if it 
were inceſtuous, whether ſhe were married, eſpouſed, or ſingle; or if it 
were Sodomitical, to force a Yourh to his Luſt; the Aggreſſor might 
be killed in the Attempt, either by the perſon attempted, or any other; 
if beating, wounding, Gr. could not make him deſiſt. But this tho 
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viſher of a Free- woman, to hots his Genitals cut off; de & ids. Diode. 


N if ſhe were a martied Woman. And from e 

the ſtory of Foſeph, (Gen. 39. whom his Miſtreſs had charged * © lach 
4 Doligh i n her, we miglit preſume that the Attempt Was putitſhable 
by N Inpiioomens or otherwiſe; but that the Inſtarice is not full 
enough for a general Rule: for Foſeph was a ſlave of Potiphar's; and 


the pony of 3 over their eaves Was . wy * 
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off 29" 12775 © Amongſt” the A 1 H KE 1 1 A * 97 5 a; oh 
. „ OHITTO! Jo *. THU” | an 
Ravidhment was . eit her | Hue or Death: "The kormet Was 
Solon s appointment, (b) as we learn from Plutart ch, 0 "thy 3 ame et ha- 
© If any Man violated a Free- woman, he Was to p iy ut era Keely Hi 


dec r Mais bite Plu- 
ec an 9 Drachms. But whether Solon bine nene 15 


afterwards thought this Penalty too low, and raiſed it; ot whether 
Athenian Government advanced it after his time, I be he not; 18 85 
(i) chinks it was Solon:) whoeyer it Was, the Fine was (.) Zi. t Leg. Attic. 


L. 6. Tit. 1. 
raiſed, from an hundred to @ thouſand Drachms ( b) 5 „ch Mrd Themis Attica. 


as Mewrſius informs us from Marcellinus'upon Her- e CP ofa SE. 


i 
wogenes ; ¶ tis in p. 119. Edit. Aldi;] and from Sopdter 55 20 
ion. Let the Fine be what it would, it was doubled, in caſe the” Wo 


* 


were committed upon a married Woman And this Point of Law we 


are inſtructed in by y Lyſias,. {an Apo. pro Cede Era- © (1) u 2 Hi 
toftenis, | as — cites him. (öh * If any Man , er fte 


. 
Petit. de Leg. Attic. L. 6. 


« violate another Man's Wife by force, he ſhall pay Tir. 4. De dulteriis. 

« double. It appears by the Context, chat yuodixa here is a married 
Woman: And the reaſon why this was only a pecuniary penalty, (whete- 
2s, in caſe of Adultery with conſent, the Husband, raking him in the 
fact, might kill him, or otherwiſe uſe him as he would); 3) was, that the 
 Raviſher (m) corrupted only her Body, and it was (mw) Pei Comment, in 
{ſuppoſed - ſhe would ſufficiently hate Him that had Legs W p· 465. 


9 her ſuch a violence: Ws He that debauched hier b Ow WES 
corrupted her Mind too, and drew off her Affection from 5 Husband: 


ITI Capital Puniſnment for Rape was by a la- (5 7 wi bates Ae. 


or, 2tebvieezen 701 & als, 
ter Law; which Meurſius cites from the Author of , 3 Maart 


the Problems in Rhetoric. (% 4 He chat raviſhes 4 Tien AL 10098 
t Free- woman ſhall dye for it: He that does the 0) N gate te. 


Yeroy dige Tv 2 


ce like to a Slave, ſhall lay an | Fed Talents. This 8 id 


Cuvins Fortunatianus i in 
was however mitigated for awhile, by a law made e r 
afterwards: (o) An unmarried Woman e r 
te chuſe whether ſhe will marry the Ravither, or have him put to Death. 
The n if ſhe made has * choice, (p)was to bewuithout * Portion. 
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4 But the Law provitg-ineffe@ui], - (is rather econ. 
of Offnders was ſuch, ſays Syrianus, (J) that ano. 
ther Conſtitution was made, 3 this Clauſe 
of Marriage; and leaving Death the Puniſhment, 
without Exception, as it was before. 
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| () Niu fee. Made Death their Sentence for this Crime? .) as 
Fe Mera, n We learn from Marcellus, and A. eur ſtuss Laronica 
Hermogen. p. 119. Edit. Ali. IL. 2. c. 3. who cites him for the purpoſe. 
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(5) e btier zt Would have it eſtabliſhed, (s) that whoſoever had 


Bid gnral 7G, & nods, iki mas 15 . „ f 
Teese, newt re ns been guilty of forcing to his Luſt either a Free-Wo- 
74 18 oopuderes ict, wy uno 

» 


arge, ae, 3 %. man, or a Boy, might (without any protection from 


2 9; the Law) be afterwards ſlain; either by the Perſon 
3 ry * 2 forced, or by the Father, Brethren, or Children of 
Legib. L. 9. p. 874. ſuch perſon. And that a Husband might as freely 
kill upon the Spot, one whom he ſhould find attempting to raviſh 


his Wife, tho' the violence were not compleated. 
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Made the Diſtinction I ſpoke of in the beginning of chis Chapter; 
betwixt Violatio, the forcible Leudueſſe upon a Woman, and Raptus, 
the forcible carrying her off from her Friends ec. for that or. the 
like purpoſes. We muſt conſider theſe a while by themſelves, till we 
come to Juſtinian's Conſtitution, which includes them bot. 
val... VIOLATIO was anciently puniſhable by the Julian Law de Vi 
(% F Al Leg. Fu. de of Publica. (t) Punitur bujus Legis pend, qui puerum, 
publics 1 2 1s vel faminam, vel quemquam per vim ſtuprawerit. The 
r puniſhment by this Law, (a) was Aque &. Ignis In- 
terdictio; forbidding the Convict the uſe of Water 
and Fire within their Country; which drove him out of it, of Courſe. 
But inſtead of ſuch an Interdict, the Romans afterwards introduc- 
(*) ff. Ad Leg. Jul. Pecu- ed (w) Deportation in all cales ; a Sentence yet Se- 
8. f. D. fen. l. 0 rn. Verer. Tis no great matter to our preſent purpoſe, 
19 L 2. 5. 1. that Deportation alſo is now out of uſe: for Juſti- 
nian has repealed this Julian, and all other Laws before his own, 
(which we ſhall ſee at large by and by,) concerning the puniſhment of Rapes. 
(x) Con. L. 5. 2 9 b AN unmarried Woman raviſhed (x) may proſe- 
rh. cute the Offender her ſelf, with the Aſſiſtance of 
her Guardians, or Curators: a Woman Married, or Eſpouſed, may do 
it by her Spouſe, or Husband, who in this Caſe proſecutes Jure Mari- 
ti, And no Preſcription of time ſhall prejudice the Accuſation, or ſe- 
cure the Criminal. LF de Adult. l. 29. F. 9.] eee RET 
THz Raviſher might be ſlain in the Attempt, either by the Woman; 


or 


The Roman CIVII Law | 
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AnD amongſt che military Laws of this Laſt Emperour, for the 
Government of his Army, I find a particular Severity to be expected 
by S oldiers guilty of Raviſhment: Their Noſes were to be cut off, and 
a third part of their Effects to be forfeited. (2) Ai. % 7. Mal pag. 
liti, qui vi puellam corruperit, Naſus antputator; da. Juris Univ. L. 19. 6. 13. f. 1. 


o 
2 


64 inſuper tertid Bonorum ſuorum parte. [Ex LL. milit. Fuſſiniani, l. j C. 
which, tho it does not belong to the Body of che Civil Law, I 
was willing to remember, and could do it no where ſo properly as here. 
IE Raptus Were added; if a Woman were ftollen, Or carried off by Ruptus. 
violence to ſome other place, to be corrupted; it was a great Aggra- 
vation of the Crime: and how vile or inconſiderable ſoever the 
Rank of the ſufferer was, the Law would not leave her wholly unre- 
venged.” Even he who uſed a Slave thus, (unleſs The were a common 
Proflitute ) was puniſhable by an Action of Theft; (i. e. by Reſtituti⸗ 
on, and (a) four times, or at leaſt double the value () ter. 1. g. Tix. $.5. 
RF 1 722 , . 1 (6) De Furtis. (L. 47. 
of ſuch Slave.) (b) Qui Ancillam, non Meretricem, Li- ri. 2.) L. 82. Bull. g. 2. 
bidinis causd ſubripuit, Furti Actione tenebitur. 
NAx, according to modern practice (c) we n 
told, that if a Woman of leud Life, or 4 common = * nn 
I hore, be thus ſtollen or carried off by force, for purpoſes of Lewd- 
neſſe, the Offence is puniſhable extra ordinem, at diſcretion of the Court. 
And this, ſays my Author, is the moſt received and true opinion; for 
which he cites Baldur, and ſeveral eminent Civiliasss. 

IN the Caſe of Women of better Character and Rank, Married, 
or Unmarried, the Raptor was puniſhed with Death; and chat by the 
ancient Civil Law, long enough before Fuſtimian's time. And tho 
the Father of the Woman houll be prevailed with not to proſecute, a 
Stranger might, and without Preſcription of Time. For all this we 
have Marcian's Authority. (d) Qui vacantem Mu- (4) f. Ad Leg. ful. dt 

e e r fo 2 e ee g9: Th. 6.) 1. 
lierem rapuit, vel Nuptam, ultimo ſupplicio punitur: f. Q. cm. . . 
Et fe Pater Injuriam ſuam precibus exoratus remiſerit, tamen Extrancus, 

ſme quinquennii preſcriptione, reum poſtulare poterit. e e 

THE Emperour Conſtantine the Great, extended this farther, inclu- 
ding violatio as well as Raptus, when he changed the Puniſhment of 
the Julian Law de vi publics from Deportation to ( Ce. Tron, Lig. Thr 
Death (e), A. D. 317. But two years after, he (f) re- * . wo 
duced it again to Deportation as it was before. However, it ap- 
pears, He confirmed the ancient Law de Raptoribus; appointing 
Death for them, and Death of the ſevereſt kind too. For tfis, we 
have indeed no particular Conſtitution of his that I can meet with; 
unleſs that which Gothofred would have us contented with, Cod. Theod. 
L. 9. Tit. 24. De Raptu. |. 1. ] where the utmoſt chat is ſaid, is, that 
che Raptor ſhould be ſeverely puniſhed: and it ſhould ſeem to be 45 5 
mY X 2 evere 


* 


Rus 


of RAY (1 41 ki 


Sevete than 1 for chic we find chere laid upon the Woman's 
of his Son Conflens, : Og to witigate the Puniſhnieht (whatever it 
was) that had been ſettled by the Fathet: and chis L. au hes, char! Em 
2 had made it ſome ſort of Death very much ſeverer chan Behead- 
0 Gel Tusss. l. 2 u ing. So it runs: (g Nu Legi prienis axteh an- 
24. De Rente Virg. &c. I. a. thopitas, qud inclytus Puter noſter contra Raptores att 
ciflime juſſerat vindicari; ramen nos tantummodo capitalem pœnam "cow- 
Pituimus :- in audaciam vero Servilem, diſpari ſupplicio 8c, ut perurendi fub- 
| (by Jac. Gorlaſred, in h. Jici antun Ignibus. A. D. 349. Here Conſtans declates, 
leg. in Cod. Tl. that Capitalis pena, i. e. Pœna Capitis, (5) or Bebhead- 
ing,] which he now appoints for Free- men in this cale, is a mitigation of 
his Father's Severity; but if Slaves be guilty of the Crime, he orders them 
to be burnt, What ſort of Death it was before, by Conſtantine's order, Got ho- 
60 — vel de lei igitar, Fred conjectures thus ; © We may either (i) ſuppoſe it 
Gender Corffonrina ber e. © by Fire, or being thrown to wild Beaſts, (for theſe 
nim arociion ſpp cc were afrociſſms Supplicia;) or we may underſtand 
diatorio. Ex alioquin ce, cc it of being obliged to fight as Gladiators, [and be cur 
tinus M. ſi quis alius Princi- ; ; | 
pum, in * ſupplicio to pleces 1h 4 Theater 3 for the Peoples Div erſion.] 
facilis fuit. Ego putem Ignis 1 , (: h i | | HOLY 
fpplicium indiſtin&2 impo- ©* Conſtantine, (lays he,) in general, was inclined as 
dor enim jam Conflan; Ie ©© much as any other Prince, to puniſh by expoſing 
en. . . Geteped ut e to wild Beaſts: and he ſhews it farther, in his 
fupra ] Comment ad l. un. Cod. Theod, Ad Leg. Fabiam. 
« But his own opinion is, chat Burning was the Death appointed 
« by Him; and appointed without any Dil{indtion to all ſuch offenders 
cc Free-men or Slaves: and that now, by way of mitigation, his Son 
cc reſtrained the puniſument of Burning to Slaves; as he _— it in 
ce Free- men to Beheading : which is a probable Account enough. 
BE this as it will, Juſtinian has ſer aſide all former Proviſions upon 
this Head, by one of his on; which it is now high time to look in- 
5 to: yet Death is ſtill the puniſhment. * 
rlerio & THAT Conſtitution of His which I refer to, (and which ſhall pre- 
ſently be recited at large ;) tho' by the words it ſeems more eſpecially 
to concern the caſe of Raptus, yet in the Equity and Conſtruction includes 
that of Violatio too: ſo that all caſes of violent Lewdneſſe are judged, 
(k) Clari Sent. &. Raprus, (k) and the Facts puniſhed by it, | wherever Courts 
v. 2. dn cn are governed in this matter by the Roman Civil Law. 
(1) Eſtautem proprie Con- l ' | 10 
tintio ujus Tre, de 8 And thus () our modern Lawyers generally under- 
aut Viduarm cujuſcunque con. ſtand it: for they declare (n Death to be the legal 
Paratitl in — 2 Raft] puniſhment of any Lewdneſſe committed by force. 
Een v. 1. Dambouder indeed, allows a Diſtinction in practice 


Menoch, Cal 288, n. 2... amongſt his Flemings (u, betwixt the crime of force 
©. 95. n. 1. 2, 3. in the preſent Ac of Lewdneſſe, and carrying a Mo- 
man off by force for the ſame purpoſe: but acknowledges, that in the 
Law both are comprehended in the Term Raptur. 6 Raptus (ys he) 
ce is when a Woman is either carried off, or corrupted by violence; 
c and in either caſe, the offender is to be beheaded, and bis Effefts con- 
« fiſcated: referring to this very Law which I am now to recite. : : 
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grace is already fallen upon the Woman's Family and] 
te whoſe Chaſtity is probably ſuppoſed by all to be violated, tho in 

« fact it is not. [And Clarus () agrees with (cu; Sl. 5.8 Er 

him herein.] Or elſe, He did not raviſh her, v. Sed 9d. 

ce becauſe he was hindered only, and the Woman relieved : in this 

ee cafe he ſhall ſuffer Death, as if he had actually abuſed her. 

Nx igitur fine vindittd talis creſcat Inſania, ſancimus per hanc genera- [Raptor ad 
lem Conſtitutionem, ut Hi hujuſmodi crimen commiſermt, & qui eis Auxi- 2 
 lium Invaſionis tempore præbuerint, ubi inventi fuerint in ipſa rapinâ, & ad- WO 
huc flagranti crimine compre henſi, 2 Parentibus Virginum, Fig ingenuarum, 
vel widuarum, vel quarumlibet faminarum, aut earum Conſanguineis, aut d 
Tutoribus vel Curatoribus, wel Patronis, vel Dominit conviłti, interficiantur. 

LzsT they fhould eſcape due puniſhment, this Clauſe gives leave, 
that the Raptor or Raviſber, and all or any of | thoſe that are aiding to 
him at the time of the force, may, if they be taken in the falt, or in 

urſuit while the Crime is freſh, be ſlain, by the Woman's Relations in 
lood, or by her Guardian, Patron, or Maler. 
Bur Rebuff fays this is not allowed in Frances and Groemweg lays 
che ſame of other places. RO eee eee 

Q multo magis contra eos obtinere ſancimus, qui nuptas mulieres auſi ſunt ns 

rapere; quia duplici tenentur Crimine, tam Adulteria, ſcilicet, quam . &c. 
F 
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Fu is only extends (in enpreſß terms) all that Wett before to che 
| Caſe of Married Women; and with a much more, to agpfavare the 
— / / / 4s. well B- 
lence. The next Paragraph, Sin autem po Hart os &c. only char- 


ge che Magiſtrates, With N to apprehend ſuch, Off 

cy reliſt, or Hy for ir; and puniſh them with Death, hen taken 

| © 3% Rt SOR MORD 1: £41.41 1353 $i 1 5 | og, 5534 339% lH -# \... Wh 45) 

ind duly convicted; mg chem from the liberty of appealing: 

and ſo 1 ſhall not recite it at large, but go on to what follows. 

® . my ass N wel Ly #5 bod Ye? f „ F "= 5 | $54.8 
eee, F. I. Et ſi quiden. Ancillz, vel libertinæ ſint, que rapinam paſſe ſunt, 


injured No- Raptor es tant 1 
man.] nein | 


odd ſupradifi4 pænd pleentur; ſubflantiis eorum nullam 


diminut ionem paſſuris. Sin autem in ingenuam perſonam tale facinus per- 


petretur; etiam ones. res mobiles, ſeu etiam immobiles, & ſe moventes,- 


tam Raptorum, quam, eorum qui eis auxilium præbuerint, ad dominiun 
raptarum mulierum liberarum transferantur providentid Fudicum, & curd 
Parentum earum, vel Maritorum, vel Tutorum, ſeu Curatorum. Et fi non 
nupte Mulieres alii cuilibet præter Raptorem legitim? conjungentur, in Do- 
tem Mulierum liberarum eaſdem res, vel quantas ex his Holuerint, proce- 
dere: ſive, Maritum nolentes accipere, in ſud pudicitid manere voluerint, 
pleno dominio eis ſancimus applicari; nemine Tudice, vel alid quacumque 
perſond, hoc audente contenmere. „%%% 
THis provides, that if the Woman Raviſhed or carried off be a 
Servant, a Slave, or the Daughter of one that had been fo, the Of- 
fender ſhall only ſuffer Death, without forfeiture of Goods: but if a 
Free-Woman, all the Goods, moveable or immoveable, both of rhe 
Raptor or Raviſher and his Aſſiſtants, ſhall be ſecured, and deliyered 
up to Her. If ſhe Marries lawfully, to any perſon but the Raviſher, 
the whole, or as much as ſhe pleaſes of them, to go to her Husband, 
in addition to her Fortune. If ſhe chuſes to remain unmarried, the 
whole ſhall be Hers in full propriety. | n 
HERE we are to obſerve, from Nov. 143. that if ſhe Marries the 
Rawiſper, the forfeiture of his Goods ſhall not be to her, but to 
her Parents, provided they were not conſenting to ſuch Marriage: 
if they be dead, or if they gave conſent to che Match, the For- 
feiture ſhall be to the Crown. We are alſo to obſerve, from a Pa- 
ragraph in J. 54. Raptores. Cop. L. 1. Tit, 3. De Epiſ. & Cler- 


that if the Woman raviſhed be at that time a Nun, the Goods of 
the Raviſher and his Aſſiſtants ſhall go to the Monaſtery ſhe be- 


longs to; and if a Deaconeſs, to the Church where ſhe has that 
Office: in both Caſes, the Woman to have the Uſus fruttus there- 
of for her ſupport, and the Monaſtery or Church the Propriety. 
But Rebuff, (in Proem Conſt. Gloſſ. 5. u. 3 4.) ſays, this is not obſerved in 
France: the Forfeiture goes there to the Crown; and the Monaſtery is 
put off with an arbitrary Mulct out of it, at diſcretion of the Judges. 
The Woman) Nec fit facultas rapte Virgini, vel vidue, vel cuilibet Mulieri Raptorem 


may nor ma 


ile Reviſery ſuum ſibi Maritum expoſcere: ſed cui Parentes voluerint (excepto Raptore) 


eam legitimo copulent Matrimonio. Quoniam nullo modo, nulloque tempore 


datur a nofird ſerenitate licentia eis conſentire, qui hoſtili more in noſirs 
Republicd Matrimonia ſtudent fibi conjungere. &c. wy OO Se 
5 BUT 


ſuch Offenders 1 ik 


, .. 
e 64 4 G 


| 
5 
N 
"> 


Of R 4 BOE. 


Law allows hem de Mary: and the _ of 
ms reſtrained che prohibition of ir in Ae Civil Laws to ſuch 
om only, as the Woman is in Cuſto y or Poſſeſſion of her Naptor; 


becauſe, indeed, ſo long thete is a 2 the force upbn her. | 
[Seſſ.. 2.4: Conc; Trident, De Reform. Matrim. c. g.] . chr Sa LF 
Vet (1) the Goods of che Raviſher, eveh in that ce v. 

caſe, ſhall go to the Crownyrwimour any regatd to the Marringe pr 


mitted by Canon Law. 20 TEN 110 
8. II. Ponas, autem quas prediximas , 4 Mort, 8-Bonorum Greg 1 
Amiſſionis, non tantùm adverſus Ruptvrer, ſed etiam contra eos qui hos 


comitati in ipsã Invaſione & Rap — ee conſtituimut. Cæterur au- 
tem omnes qui Conſcii & Viailtr bujuſmoai Criminis reperti &. "convitt; 
fuerint, wel qui eos ſuſceperint, vel quicunque opem eit — ſive maſe 
culi, frve femine ſint, cujuſcunque Co onditionis, wel gradits, vel dignitatis, 
pœnæ tanrummodo capitali ſubjicimus. 
. By this, che penalty of Death, and forfeitute of Goods, is extended 
to all that accompanied 72 Raptor, in this Act of carrying off, or ra- 
viſhing: but thoſe who were ſecretly aiding to, or abetting of the 


Crime, Or (knowingly). gays Harbout, to the” mn are . to 
be puniſhed. with Death. 35715711 190637 


By Conſtantine s Law, cad. Theod, Li 9. TH 24. L 1. 9.2 ] Nurſes, 


and ſuch fort of People, perſwading their young Milize 8 to go 
= off with a Raptor, or drawing them in to give him an e 
nity, were to have melted Lead poured doum their Throats. By 5. 
J. of the ame hs the other Partiſans and Aſſiſtants were to e 
fer Deportation only: but if of feu Condition, to be burnt; 
eee alſo or * aan on l bn 


UT huic pane omnes ſubjaceant,. five a. foe alem Vir- . con- 


ginibus, ſive aliis Mulieribus, tale facinus Fuerit perpetratum.— Guia hoc ſnting, or not. 


iplum velle Mulierum ab infidiis nequiſſmi Hominis, qui neditaur rapi- 


nam, inducitur. 


THis ſubjects them all to the penalty as abe even tho the 
Woman had = induced by perſwaſion to con- (%) Adde dued pens hu: 


Legislocum habet, 
ſent (5s) to the carrying her off, or to approve it Kip Maier confeerir 6 & 
afterwards; or, being carried off by force, had af- mb, & hoc, five #6 ini, 

4 ( — T five etiam ex poſt facto con- 
terwards conſented to the Defilement: becauſe all fatrir. Et banc opinionem 
ſuch Conſent or Approbation on her ſide, was OW. 1 Sem. 8. L. v Ae 


ing to the wicked Arts of the Raptor and his Agents. 6 

By Conflantine's Law, $$. 1, 3. In the Caſe we are here upon, boch 
the Man and Woman were alike puniſhable.” | Nay, tho' ſhe were 
carried off againſt her Will, ſhe was to ſuffer ſo far, as to looſe her 
claim of Inheritance from her Parents, if carried off from any o- 
ther place than their Houſe 5 becauſe the ſhould: have kept ar home; 
till ſhe were duely diſpoſed of in M et and tho taken 5 2 
from her Parents Houſe, except the. called out for * and defends 
ed her ſelf as well as ſhe could. 


: PARENTIBUS, (quorum maxim? aindiffe tread 6 patientian pre- glam. 
leriut, ac Dolorem remiſerint, Deportatione pleflendis, 
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Nolatio. 


Raprus. 


| ho, Ius cc 2 reg! 


est. Er. I 3. vjuſd. Ir. & Har 


. of Arms, the Raptor was to be beheaded, and his Af 
ſiſtants to be beaten, ſhorn, and have their N ofes cut off: If without Arms, 


Neur. probib. I. 13. Harmen. 
E. 4. Tit. 6. n. 64. 


E 4 * 81 . oy : 1 * 
„ WOT * 
* a e 
J * N 1 PIE N 
N © * 
4 0 
N 


of N 1 0 


kf che bannt of the Woman, if ty © pur uß il AS: 
ace to proſecute, ſhall be el by nee Is 1 C6 


75 l 
1 


tine alſo had appoi ted. 8. 6.5 * an 01 1 * — 

F. III. SED &i quis inter hes lune heel W is eye 
comprehen ſus, citra Sexus diſcretionem, eum concremari Naben; 3 cum for 
etiam Conftantiniand Lege refte fuerit proſpelfu sn. 


I᷑ is provided hereby, that ſuch Slaves or Sen, 4s Were Acco: 
plices in the Crime, or Acceſſories to it, (of which Sex ſoevet,) ſhould 


not be beheaded, but burnt, Quere; If a Servant ere the 5 principal 


Raviſher, ſhould he not be barnr rob, rather than be ak, 5 gin by 


Crime is then greater than as an Accomplice l 
TRE laſt Clauſe I need not give you at lage it is is only Regal 
of bs former Laws upon this Subject. 


The GREEK Code, 


52 


Tho 1 in — upon the Roman, altered the bas da to 70H 
peculiar fancy of their People; of which we have already had Leere 


Inſtances. 


rc 


0% 50 ohe; Gl. 0 4. WI In chi; (t) He hae vitidted A young Girl, 
was 10 hae his No 


rds xen, fwongTrichw, e To U- under thirteen 2 of A e, 


aſd, e e T. cut oßß and forfeit one half of bis Eftate to her. He 
ebe. i. ö. Ti. f. ae that forced à young Woman (d) Ne chat Age, 


5 was in like manner 70 loſe bis Noſe, and forfeit one 


#u) O Burt's 
wy, "dom — he third of his Subſtance to her. By another Law, 
. mel p, U. 10. it 


men. ib. n. 6. is the ſame, in caſe of raviſhing a Woman eſpos ed: 
and fo, no doubt, for a married Woman, or a Wilow. * 


Bur if the Woman were neither married nor eſpouſed, and her 
Raviſher ſingle alſo, ſhe might 8 ſhe thought fit) 2 him to mar- 
3.] and in this caſe, I e che 


ry her; [ Ba. L. 60, 37-1 
Mutilation was excuſed. 

. ir 6.99. Ir ſhe were violently carried of (w) whether 
Conſt. 37. armen. L. 6. Tit * Luſt or Marriage; and this was done by force 


7. mes F apmatloruy gone 


the Raptor's Hands were to be cut off; and his Aſliſtants' beaten, ſhorn, 


and baniſhed, In either of theſe caſes, both: His Goods and theirs were 
to go entirely to the injured Woman, if a Free- woman. 


Ir a Slave or Servant were acceſſory or aiding to this fact upon his Mi- 


1 (for thus the Greeks reſtrained Fuſtinian's proviſion, ) he was to be 


burnt. ¶ Bac. L. 60. Tit. 58. De Raptu. 1 L. 8. ult. Harmen. L. 6. 
II. 7. m 4] 


THro' in the uk of 7 aden the Rawilbere v obliged (if the in- 


ſiſted upon it) to marry her, it was quite otherwiſe in that of Raptus, of 


. (x) Balſamon. in Can. A- carr for CE.- The Law would not ardon 
LY ing off by P 

0 * 5. De this, =: (x) Balſamon,) becauſe of the Impudence 
of the e and ö the Rapror( 9) ⁰ was nor al- 


a | | | | bowed 


e BA l ; „ . 
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livered up as aforeſaid, was 8 admitted to mars. . "alias 2 wal 


up in ſervitude (together with all * Subſtance or 


Manz if the Criminal had Children 


en K. 1 RAV * 
OL =! 


lowed onany tens hardy herz and if () ber Pas anz „ iheg b mifigel 
rents: (they were to ſuffer: at 


to 


= IN the 5 J of Nuns (ah the Crimminal's andi his pa 


1 


vain! 13 GTi; 


Aiders) Goods went to the Nunnery tb wllich the ni L Af oe: 
Woman belonged, | [As by Fete Nen 125. c. gg. l 21 


Wirk reſpect to the bare Attemp 


of ſack Crimes as theſeg they 


had the like Allowance as by the old Roman Law, that either 00 the 


Perſon herſelf, or thoſe to whom ſhe belonged; T . 
B e DALE 2 
Endeavouts. fo, from Fuſflinian' 25 0 


y TY; dur, 


tions, S, might kill Him or his Aſſiſtanto, attempt- de Raya, w 2 
* che tack, or in "Ou 1 rr after i 0 1 


7 BEST 

| TEE 0 2 

Git WILSON? 
& of * 4 » 


ag not 9 1 1131 n 


The W. A N D A 1 I, > | 2 " — 9 5 15 {ft T * a 


10a en mei d bet, 


or Aube Methlenbargert; (4) puniſhed” theſe; a and ad fi TY bn 25 


all er we _ n wich beheading. © o eus Oy 357 


"$5 b S* þ 2 hn oy 9 
18 g 5} Nu 153 ? ' 5% eu 1 55 


18-5 The Was iGo TH 8, | ron, obey 


«4 e n Kefer bits 


448 $. © -45 


By tiki ancient 1475 provided in” caſts of wo (0) 1155 4 El IL, 


qui» 


of rae as follows. (e) Wholoever forced ano- ne tans * 


ther Man's Servant, and lay with her, whether in revert, &-vel in Domo Do- | 
re elſe; if he him? bi penn Lay | 


her Maſter's Houſe, or any whet 
ſelf were a Servant, he was to receive tus hundred DESI: = 
Laſhes ; if a Free-man, fifty} and to pay her Ma! Pi 

—— Shillings beſide. If a Servant did this 4 
wickedneſs by . Maſters order, that Maſter 15 


ſnould alſo receive fy i Hates ; and Pay" 
Shillings. © Hg) ol 4 ya 


n 5 4 * like Vio- Will, . 5 Virgnew 
quiiq el Viduam ingenu- 
lence upon a Virgin, or a Widow, that was a Free- n — — 


compreſlerit; — Si 
woman; himſelf being alſo Free, was to receive an 1 


hundred Laſhes, and e delivered up im Slav to tit 5 iolen % 4 
the Woman whom he had violated: if he 4 a 7% ned, colnprehenfus 4 


2 * 
MINieM go 


$s Conſtitution Te: 39. ex Corn. de Sitavji 7 
ras vurty — Parents, (c) or other near Rela TY _— 1. 60. . 56. 


LES 
3635 


LArtempl. 


piola tio. 


udice, ignibus concremetur. 


Servant . ; ; 
or a Slave before, his Sentence was be molt Rees reds 1 5 


burnt. A Free- man guilty. of this Crime, and dis Sec v. ad cjus qua 


ry her: and the Women, if the debaſed herd of f. GEE nk. 


olentiam 


as to accept of him in Marriage, was to be given 7 — amp 


| 
ee to Bet x * e Heir. T vo rd. cum 2 gebs ſais pro- 
| Fr 1 Friis Hzredibus ſervityra fub- | 

gs Tr * A. IF, 


Wao osx (8) ag * wiſh of ache ee e ee 


„ who bad a right of ſucceſſion 155 ! 
"0 2 E * ( (rr * 2 "AR k is 


. 


W 


— 
tem hs Rr Tort — 
ut in ejus poteſtate W 


conſiftat. Lp. 63. 


the Husband migh 
* rey age thewnr rr * VII. 14 Ar: 


Ta E O TY R.I 25 K. of I TAL v. Als wh 


(h) theod. R. Conft, W. 
i ingenuam Virginem 
a e perit, ſi idoneo 2 
trimonio latur, & eſt ge- 
nere nobilis, eandem accipere 
cogatur Uxorem; ita ut ei, 
ſponfalitiz titulo largitatis, 
uintam Patrimonii 
ui noverit conferendam. 
Qudd fi jam habens Uxorem 
iſta comtmiſerit, tertiam par- 
tem Patrimonii ſui illi quam | 
vim corruperit, ſub ido- 
nei & ſolenni ſcripturd dare 
cogatur: ut illa quæ per eum 
JaQuram pudoris incurrit, ho- 
neſtum poſlit invenire Con- 
gium. Si autem nullo patri- 
monio aut nobilitate citur, 


of RAI 1 Ik 
was conſigried over to the Woman's Huxbandiz» but 
bes- if he no Children, bis whole Subflante was 1 
ven to the fad Husband; and his Perſom'alle, o 
take what Revenge of him he pleaſed.- How far 
t ae his power in Revenge, upon his | Sentence, 
*. ah pd PALMS in 


f 
Ai del n 


3 


TS — 
1 


Hs chit debarichail, bas * 00 a * tres 
bebe] if he had a: good Eſtate, and was a Gentle · 
man, was obliged to Marry her: but ſo that, by 
way of Dower, he ſhould beds -upon her the: fifth 
part of his Eſtate. _ If he were already Married, 
the third part of it ſhould be given her, b Deed, 
and in the ſtrongeſt methods of Law; that ſhe) 
whoſe Reputation had ſuffered by his means, might 
be made a Fortune acceptable in honeſt Marriage 


elſewhere. But if he was one of no Eſtare 0 or Rank, 
he was to dye for it. | 


Oppreſſor & Violator pudotis i ingenui fupplicio afficiatur extrems. [Goldeft Tom. x 
III. p. 23. Lindenbrog. P. 250, of 9 | $ 


(i) Conft. 60. Si 
aua ſtuprum wk ng ma 
lerit, cujuſlibet loci Corru 
tor ſit, Adulterii 1 7 Acre 
reat. Lem, Ibid. 


00 Conſt. 6 3. Si Servus a- 
us, aut Originarius inge- 
nuam Virginem per vim cor- 
ruperit, aut ſtuprum viduæ 
be vim intulerit, convento 
_— rebus diſcuſſis at- 
Ar. 4 Capite feria- 
( | 


(1) LL. Longobard. L. t. 


Tie. 30. C. 5. 6 Si quis 
Aldia alienæ, id P 1 de 


liber matre nata eſt, Niclen⸗ 


tiam fecerit, com ponat Sol. 


40. Si quis liberta alienæ, id 
eſt, perſonæ quæ libera di- 
| mit eſt, violentiam fecerit, 
3 nat Sol. 20. Si quis 
| alienz nolentiam fe- 
cerit, componat Sol. 20. 


[ Lindenbr. p. 577. 


011 Tit. 16. C. 1. Si 
quis Mulieri libere, aut Puellz 
in vis ſe antepoſuerit, aut 
aliquam Injuriam intulerit, 
900 Sol. componat ; medie- 
tatem & medietatem 
eui ipſa Injuria illata fuerit. 
aut ad quem mundium de ea 


Pom Cp. 54143 


5 


1157 chat committed (i) chis Violence upem 427 
re of what Quality ſoever he were, was to dye 
for it: as was — alſo, by che ſame Prince, 
for Adultery, Conf. 3 8. 

I a Servant (H, or native Slave, * whatever 
elſe is meant by Originarius,] did any ſuch thing; 
his Maſter, being convened, and the fact made out 
by Evidence, the 2 ſhould ” fer it 1 


Amongſt che LoxnanDs 


ROTHARIS er King provided, 60 8 1 for 
a Rape committed upon another Man's Aldia' 5 
(which this Law explains, by one whoſe Mo- 
ther was free, tho'- waa 8 ber ae not,) ſhould 
pay a Gee of fee Shillings : upon ano- 
ther's manumitted Slave, or freed- woman, twenty 

ee and che lame for one that continued 


Bur by another of the 155 Pines; (m) in Uh 
Caſe of a Woman originally and entirely free, (mar- 
ried, or unmarried ;) whoſoeyer ſhould lay walt for 
her, and offer her any Injury, was to pay ! Com- 
polition wine hundred Shilling; one half to the 
Crown; che reſt to the Woman her Alf, or to 


ker proper Guardian or Bebber. 
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— l bo, | 
| * . * * * 


deln. Tit. TX 


thouſand five hundred Pence, or Sir- i 
ry two Shillings, and an half, of the Money, of thoſe putt yer inwem marks 
Countries ; { about fifteen pounds , ten Shillings, of d e, urn ae 
ours. ] But (o) He who aſſaulted a Woman Eſpon- % 1 en 8 gu 
ſed, as they were bringing her 8 home tO her Hus- Puellam, quæ druchte duci- 
band, and raviſhed her, paid eight thouſand Pence, 


tur ad Maritum, in vii ad- 
falierit, & cum 22 ſa 
| | s 1. 6 ter mcecatus fuerit, 8900 den. 
or two hundred Salic  Shillings, ¶ about fifty Pounds" oxi 5 „, 
Pa 


with us:] che Injury and Inſolence being exceed- pals 3 ö 10 . 
| ingly advanced by ſuch a Circumſtance. | . e ee 


her, paid two 


The BURGUNDIANS 1 
Provided, (p) that if a Free- man raviſhed a Servant (2) E. neten, Tit. . 


| ld ods + Quicunque ingenumnt Aucille 
or Slave, and the force were duely proved, he „Elen fest, & vis po-- 


| | | = . -- tuerit adprobari inferat ei 
ſhould pay her Maſter twelve Shillings. If the Cri- cuju Ancilla eit, Sol, 12. Si 
{3 1 4 | | Servus fecerit, 150 fu- 
minal were himſelf a Slave or Servant, he was to re- gium ifus accipiat.-{Linden. 
ceive an hundred and fifty Blows with a Cudgel. If the 2:99 on 
Crime were committed (4) by a Servant upon a; (4) Tir. 37. fl. 1. K d 
44 ern 2 Serum vim i ing ena 
Free-woman, He was to be pus to Death. What re-  fecerit, & gerte fuerit, & 
lates to the like violence, where both the Parties | probare, Servus pro admie 


were free, they thought ſufficiently provided for F. 28. (L, 
by what we ſhall meet with under the Article Raptur. 


. 


p. 281, ] 


1 


The AL AMA N N 10 Laws; 
That (7) if any one raviſhed an upper Maid; (a 
Ladys Woman, or Dreſſer, ſuppoſe; the Latin is 
Ancilla veſtiaria; and Du-Freſne deſcribes her, as 
one that is perhaps Free-born, but hires out her- 

ſelf in Service and has the Care of her Lady's Cloaths I 0s cum dcn er J, 2. 

F or Linnenz) he ſhould pay fix Shillings. The ſame nud „ 
| for the like Crime upon an upper Maid in the 3 Sol. componatur, [Baluz. 
1 Gyneceum; upon an inferiour Servant there, three p. % © . e 
Shillinge. The Gyneceum, (from the Greek, yuvauudio,) Was 4 Room 

in the Houſe, where their Women were kept to Works of Houſwifery, 
weaving or ſpinning : the better fort of them (probably) to weaving 


(r) LL. Alamann. Tit. 80. 
Si quis cum alicujus Ancilla 
dear concubuerit, contra 
voluntatem ejus, cum 6 Sol. 
. componat. Et fi cum Puella 
de Genecio priore concubuerit 
aliquis, contra voluntatem e- 
jus, cum 6 Sol. componat. 


Silks, or Tapeſtry 

ANOTHER Law of theirs, having provi 
to raviſh a Free-woman, goes on to appoint, (s) that 
if the force ſucceeded, and the Man actually lay 
with her, he ſhould pay forty Shillings :\ but if this 
were done to a married Woman, or a Widow, he 
ſhould pay double. The Attempt (t) is conſidered 
chere as follows. If a Virgin Free- born were 
1 


* 


; the inferior, to ſpinning or weaving Cloath. 
ed Penalties for attempting 


(50 Tie: 58, WW 23 3. 8 


autem cum ed forniraverit, 
contra voluntatem ejus, com- 
nat Sol. 40. Si autem Mu- 
oy hæc fecerit, _ du- 
iciter componat, ſicut an- 
= diximus de Virgine. 
(i) F. 1. Si qua libera fœ- 
mina virgo vadit in Itinere 
ſuo inter duas villas, & obvi- 


ſing 


[Artempr.], 
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of R 44 . 0 | un 1.5 
1 2 Riga & 23 ſing betwirt two 9557 and aſſaulted by a a Man 


8 Sol. "et 3 ſi ejus 
Vale evaverit, ut que ſo far as 0 che 


ad genicula denudet, cum 6 a reater i 
Sol. componat. Et fi eam de- 
nudaverit, ut genitalia ejus ro. Jay fir d 


off ber Head wah or to 


her 80. 115 2 


. e Thee. | mo Encroz Fe WON i 
ee e doe Ae 2 e 
Clauſe abovè, ) if che Woman w Nen 

1 „816 


The Bavariax Laws 0 a % yoth a ol 


BN bra 


Which will be cd: in the cake of Raprur, Gori equally werdet for | 
that of forcible Lewdneſſe, tho there be no carrying off: becauſe” they ö 
immediately follow thoſe, which they made 41 the like Attempts 
of Violation as the Alamanni had provided againſt. 


0% LL. Magens. Tit. 5. e., SU (Attempts . them were puniſhed 


Si in lecto cal it 4 
1.3.3, 00 oy ny thus. If a Man (#) offered to go to Bed to,ano-_ 


Muliere, & amplits nikil fe: ther Man's Wife; and ſet but one fopt in her Bed, 


. Sal. 
60 add injuſta in ermancum tlio ſhe hindered him from proceeding farther ; he 


e thorum. Cap. 3. Si 


quis propter libidiners libe- paid twelve S Sbillings. Tr any where elſe le lad 


Tx manum injecerit, aut Vir- f 
gini, u Uxon alterius, (quod vigle ent ha nds up ON a Woman ( married, Or. Unmar-" 


Bajuvarii Horgrift vocant,) ried, ) for his Luſt; he paid fix Shillings : FN 


4. Si 7 Fn bat her above the Knees, twelve Shillings; and 


bs d od Himil- 

— 7 —— cum 3 weir, the fame,” if he pulled off her Headoloaths, or tore 
Ca t 

bens fc de cr. her Hair ifi the Struggle. 


pite, ( Vultworf dicunt,) vel Virgini libidinoss crines de. capite extraxerit, cum \ 
12. Solidis componat. Lure P. 415, Balax. Tom. I, . 114.1 | 


The FRANKS. 


T HE Emp. ** * Great, or * Son "RY had the following 
0) Captalar. L. vil. c. Conftitution. © We command, (w) chat no per- 
470. Placuit ut aida pro cr ce ſon offer violence to the Chaſtity of Widows. 


ſtitate violentiam nullus infe- 


rat. — Quod 6 quis fecerit, e Whoſoever does ſhall pay our Ban, trebly; [the 


in triplo nobis bannum no- 


ſfrum perſolvat 3 & ab Epif. Ban 1 ſimply ſixty Shillings, as we learn from 


n , 1 neceſſe fuerit, | 
Mee Comte) pal. ſeveral other places, this treble Ban muſt be an 


cam per gradus Canonicos hundred and 11 Shillings;] “ and farther ſhall be 


pœnitentiam agere cogatur. 


Et ſi inobedi xtiterit, cc | 
pay = hg rg compelled by the Biſhop, (who, if need be, 


res preſenteturz aut is Car- cc may call in the Aid of the Civil Government,) 


cerem retrudatur; aut in exi- 


lium deportetur. ¶ Balux ius. ce tO 20 thro' a Courſe of Canonical Penance. And | 
Tom. I. col. 1130.) c jf he refuſes, he ſhall be brought before us, to 
« give very ſufficient Sureties that he will ſubmit to it; or he ſhall 
« be impriſoned, or ſent into Baniſhment. 

IN the caſe of forcible carrying off Women for Luſt, we have * 
larger Proviſions i in the Laws of the middle Ages. 


The WIS1GOTHS. | 


0 IL fe, L. It IF any Free-man (a). carried off a Virgin, or 2 
rapuctit Virginem, velVidae Widow, for ek a 11 before he had cor- 


rupte 


nn IX. 


z ki nt 
rupted her, ſhe t * recovered out of his 1 * Sem 8 ain 


one half of his Subſlance was forfeired® to her? but mite, Pull ve Vidua pe- 


tuerit à wy revocari, me- 


CE Fin 


t perdat, 


if ſhe had been actually taviſhed ;,)as' he waz not al J 
lowed 7 marry. her upon any pretence 2 
ſo alſo hie hole Effekte were given hen, Hirne 
to receive 3 72 — La 40! — K 
from his Condition o Free „ and C Igne in; My Ha 1 
perp petual Slavery, either to the Woman s Pa hk h = 
Ot tO Kue. Ih; afrerwards, | ne ooalented te, Tal ws 55 aeg eren 


& careat enuitatis 
— Tek Paretitibus wdem - 


recompence fon the. injury offered her, was to = Pan 
taken mpence her again, © ogether - Wi chu. the Raptor! n Virgin — — Os 
himſelf, and delivered up to her Parents. But as dee i See — 
TO the forfeiture of his Gods, (in caſe, & at leaſt, * ful 2 22 un ern 
he had actually corrupted ber, for which he Was; i*® ä — 
to loſe the whole); Ter next Clauſe - provides, that] fur 
it ſhould; not take place, if he —— Igiema gn 
Children to inherit; for then, his dae net, 1 his. ( 
pum/oment ſhould ſulhce. 8 1 A ni eln ed Oh 

Ir was provided alſo, 00 dar 72 "us. Woman 00 1441. 1 8 — 
carried off were eſpouſed ¶ or married) to any per- 4e 
ſon, [tho' ſhe were recovered in time, before any verd'mediememSponſs ju- 


Act of Lewdneſſe upon her,] all his Subſtance ſuould NT MITT 


be forfeired; one half to the Woman, the other one tad m. 
to her Spouſe [or Husband.] If che Fellow had 


Raptor to be "fold, and his Price to be equally ſhared e 
betwixt them as above. And if he had Abually raviſhed her, he alas 
allo to undergo the Scourging beforementioned. 

THESE two laſt cited Laws give us ſome Nasen, Wn far FEE ve 
Attempt of Raptus, (tho the Woman were reſcued before any force 
upon her Chaſtity,) was puniſhable among them: Bur we muſt farther 
add, (⁊) that if. the Raptor, or any of his Aſſiſtants, 


(x) Ibid. 1. 6. Si quiſpiam 


were ſlain in the Enterprize, it was not account- dcRaptoribus tuerit occiſus, | 


* 8 
cura, LES: F A 
rporal 


”m quicu - rapuerit, : 
web ipſius facultati- 
bus medietatem' Puellæ, alia 


e ita ut venundato 
—_— de ehus· pretio X-- 


little or nothing; Himſelf, however „ and what quales habea haben: paroes portpnes. Ip: 
little he had, were to be given up to them, the. Gus el, puniatur? Than. 


14 | [Artempr .] 


ille qui percuſſit ad Homici- 
able for as Murder. And the Reaſon ven, be- diem parts quod pro 


cauſe it was in defence of Chaſtity, ] holds as well cnn. tha) 
in the Caſe of Violatio. 


THrztODERIC, K. of 4712 
Appointed; (a) that in the caſe of a Free-woman,' ,® Mead k. Conſt, 17. Rap: 


I, toxem ingenuæ Mulieris aut 
(married or unmarried): the Raptor and' his Accomi-" Virgigis, cum ſuis Complici- 


plices ſhould dye for it: and if the Womari were any * 
way conſenting, She alſo was to dye. If ſhe were 4 1 Naga. per ee, 
(b) Servant or Slave, (or if the Reuber were ſuch,) 8570 IR 9. 
the P rincipal ſuffered! fo, Whatever beam of fr 00 Cm. ai. 10 


Acceſſories. ; 


5 F The 


da juxta Leges, jubemus ex- 


; EI R A Þ E. 
6 0 3 . * % wah . f ' 
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Had ſeveral Laws de Raptu, which ſeem to have been chiefly aitned 
at carrying off young Women to compell them to Marriage; and 
therefore, are to out purpoſe here by equitable Conſtruſtion only. How-' 
ever, we find the Compoſition was the ſame in this Caſe, as for 
Violation. So Luitprand, referring to their ancienter Laws, recites, 
(e) LL, Lingobard, L. I (c) that whoſoever ſhould carry off any ſecular Free- 
Tit, 30. c. 11. Si quis rapu- woman, was to compound at the rate of vine hun- 


liberam fecularem, unde in dyed Shillings. But in the Caſe of a Woman E- 


anteriori Edicto legitur Com- 


— L 1 au. for the Spouſe was to- have Satisfaction too: and f 


tem, in cujus turpitudinem 
aut deridiculum egit, com - 
ponat duplam Metam, quan- 
tum dictum eſt in die illa 

o Fabula fir mata fuerit. 


(a) that was, twice as much as the Donation, or Set- 
tlement he made at the Eſpouſals; for ſo Du-Freſne in- 
terprets the word Meta, in the Senſe of this very 


4 1 l. 1. 8 quiai- Law. And the Emp. Lewis added to their Com 
— pu; ſtitutions, (e) that over and above theſe penalties 


cum Lege ſui cam reddat, 
c. Sponſo vero legem 
ſuam componat ; & inſuper, 
Bannum- noſtrum, id eſt, 60 
Sol. perſolvat: aut in præſen- 
tia noſtrã Comes venire faci- 
at, & quanto tempore nobis 


before mentioned, he ſhould pay to the King the- 
uſual Fine for Contempt of his Laws, (called the 
Ban, ) which was ſixty Shillings; or elſe, being con- 
vened before him, he ſhould be ſent into Exile du- 


hs = o ol 
_ . — 5 SS 1 "I hs. — 8 3 = 
8 r 3 mg= 2 —— = 6 . — 
— — — — = — — —— =y = \ 8 
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T ag Exilio 1 5 

& 1 i i q | ino . ; * 
non liceat. Tu 3 ring the King 8 Pleaſure nor was he ever allowed 
hh a to Marry the Woman. This laſt Decree againſt 
Y HY. L. 15. the Raptors Marrying her, is alſo (f) pronounced 


— ” 2x. 
Et - 


* 4 . 
* ——— — ET 
—— — _ 
EY — 


in general, of Women 


the Emp. Guido s. 


(g) LL. Burgund. Tit. 12. 
SF. 1, 2. Si Puella quæ rap- 
ta eſt, corrupta redierit ad 
Parentes, ſexies Puellz 
tium Raptor exſolvat, Mul- 
ctæ autem nomine Sol. 12. 
Qudd fi Raptor Solutionem 
ſupraſcriptam unde ſolvere 
valeat non habuerit, Puellæ 
Parentibus adſignetur, ut fa- 
ciendi de eo quod ipſi ma- 
luerint habeant poteſtatem. 
[ Lindenbrog. p. 274.] 


they pleaſed. 


(h) LL. Ripuar. Tit. 34. 
St quis ingenuus homo inge- 
nuam fœminam rapuerit, 200 
Sol. noxius judicetur. Quòd 
ſi tres ingenui cum ipſo fue- 
rint, unuſquiſque 60 
Sol. noxius wacker, & 
quanti ſuper illos quatuor fu- 
erint, unuſquiſque 15 Sol. 
noxius judicerur. Quòd | fi 
Regius aut Eecleſtafticus Homo 
hoc fecerit, 100 Sol. culp 


judicetur. Similiter illi tres, 


pre. fender ſhould pay fix 


Eſpouſed or not Eſpouſed, in another Law of 


The BUR GUNDIAN Laws | 

Provided; (g) that if the young Woman carried off, 
returned to her Parents actually corrupted, the Of- 
times her Price; [that is, fix 
times her Weregild, or legal valuation;] and alſo a 
Mul&t (to the Crown, I ſuppoſe,) of twelve Shil- 
lings. Tf he had not wherewithall to pay this, he 
ſhould be given up to her Parents, or near Re- 
lations, to take their Revenge of him in what way 


The RipUARIAN, 


That (h) if any Free-man carried off by force a 
Woman who was alſo Free, he ſhould pay two hun- 
dred Shillings : if three other Free-men were aſþſt- 
mg in the Fact, each of them was to pay Sixty Shil- _ 


linge; and every one above that number, Fa" 
urch 
nly an hundred 


But if a Servant of the King, %E the 
ere the Principal, he ſhould pay dn! 
Shillings : and his three Aſſiſtants thirty * 
| each; 


” 


CHAP. IX. bf R 4 NN 18 


each; and every one above that number; eight and 
an half. If any ot her Servant, or Slave were en ij 
cipal, he was to com d at for Life. 2. 
- ſupoſe, either to pay 
=. it.) 1 


The AE vi 


That (i) a Free · man guiley of chis Violence Dad . 


married Woman, ſhould reſtore her, and pay in 
Compoſition eighty Shillings. 
ſtore her, he was to * our hundred, provided the 
Husband was pleaſed to accept it: but the Law 
does not ſay, what muſt follow if he would not ac- 


ſou ht for her, four hundred Shillings were to be 
paid. If the Woman (i) were Eſpouſed only to a- 
Meer the Raptor was to reſtore her, and *. 
700 hundred Shillings. [They ſeem to have d 

ed him higher in this Caſe Mai che other, a 0 


* own ag 4940 vt: _ 75 3 


85 
| $3 


If he would not re- 


(5) 4 * 7 


Tit, reddat eam, & cum 8⁰ 
Sol. componat. Si autem 
reddere noluerit, cum 400 
Sol. componat; & hoc, fi 
Maritus prior voluerit. Er 


ſi anteà mortus fuerit, quam 
Maritus eam N 8 


cept it.] And tho the were dead before the Husband 4 


o Sol. com: 

(„] Tu. 52. $i quis 

ſom alterius "cons = 
acceperit, 

cum 200 11 5 componat. Si 
autem reddere noluerit, ſol- 
vat cum cum 400 Sol. etiam 
fi mortua fuerit ſub eo. ¶ Lin- 
denbrog. p. 376. Baluz. Tom. 
I. col. 70, 71. ] 


were reſtored, "becauſe her Spouſe had yet hat no Enjoyment of ber, 
and her Virginity was ſuppoſed to be laſt by the Raptor's violence, or 


at leaſt the Credit of it.]; 
in his Poſſellios, 1 Was to pay four hundred. 


"The BAVARIAN, 


Thar 0 ) whoſoever carried of 4 4 Virgin, ainſt her 
own and her Parents mind, ſhould pay forty Sbil- 
linge Compoſition and a Fine alſo of orty 5 billings 
to the Treaſury: But in the Caſe of a Widow e- 


ſpecially if poor, and forced to go abroad for her 


own and her Childrens Suſtenance, the Compoſiti- f 


on Was eighty Shillings to her, and fixty more to 
the Treaſury. * In the Caſe of a Woman Eſpouſed, 
he was to reſtore her, and pay an bundred 
fxty Shillings. 


dat, & componat bi 


If he would not reſtore her, or if ſhe died 


95 ee. Tit. 1 
Herold. c. 11. 
5. — 1 quis tg 


. rapuerit\, contra ipſius Vo- 


luntatem my Parentum ejus, 
cum 40 componat, & 
£1 40 co in Fiſco. 
i autem Viduam rapuerit, 
a cy ex tecto egre 
propter Orphanorum 
& propriam penuriam re- 
rum, cum 80 Sol. com 
nat, & 60 cogatur in Fiſco 
c. 16. Sara c. 11. Tir. 
16.] Si quis Spoyſam alicu- 
and cujas rapuerit, — ip red- 


80 Sol. 
hoc eſt 160. Herold. p. 101, 


102. en p. 415, 416. Balux. Tom. 0 cel. 114 116.1 


The FRISIAN, 


That 00 if any der hu carried off a aa 
Woman, and 8 her back corrupted, he bor, Þ- 


pay her proper Weregild, (wherher ſhe were noble, fo 


bera fuerit, ad ſatisfactio- 


or only free,) three times over: the firſt to her 
ſelf; che ſecond to the King; 
her Father or Guardian, Bur if ſhe were of lower 
Rank, a Lita, or hired Servant, the Were egile 
was only. to ro <0. to Her, and ten Shillings to 
her Maſter. | not T Law, (n) If any Free: man 


(m) LT. Friſon. Tit. I 

78 quis Fuellam Virgi- 
nem rapuerit, & violatam di- 
miſerit, componat ei Were- 
dum ejus, tive nobilis, five 


and the chind to Pr 


autem. Puella Lats fuerit, 4. 
tisfaciat ei ſimiliter ſolutione 
Weregildi ſui, & Domino e- 
Jus 10 Sol. componat: ers- 
. 4%. f 
r Addie. Septen ad 
Leges. Friſ. Tit. 3. f. 76. Si 
quis liber Vxorem alterius con- 


Was 
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keen aeg felge, ng baile: df flick vidlence unon 4 Mr 
CCCCCßCCCCCC0 of ſuch violence upoti 4 mrried Woman, 
' comporat; & pro fred! ad he was to reſtore her, and pay a —— Compoli- 
partem Regis Weregildum ſu - OT RT. Me Aer WHT 7 —£© 42 
um. [Lindendy. p. 506) tion of fifty three Shillings, and one third, | (tha: 
the whole amounted to an hundred and fixty 9 to her Husband: . 
beſide his own Weregild to the King. The Weregild of the Frifians, 
(as we learn from Tir. 15. of their Laws, ) ſtood thus: A Nobleman, 
or Gentleman, eleven Pounds; a Free Man or Woman, five Pounds 
and an half; a Litus, or Lita, two Pounds and nine Ounces ; a Slave, 
one Pound, four Ounces, and an half: for in thoſe days, they ratha 
weighed, than counted their Money. Wy 80700 


The SAXONSs in Germany, 


th es & By their ancient Laws, (o) condemned the Raptor 
rapuerit, 300 [Sol JPatriPu- of a Woman eſpouſed, in the Payment of 300 
elle, 300 Sponſo componat; . | * 
& infapet 300 Apa emat Shilli 4 tO her Father 3 300 more to her Spoule; 
fn vid rapaert, criam K. and if her Mother was with her when the force was 
Aber. . 4p. committed, 3 00 alſo to the Mother. But what they 
mean by purc haſing the Woman for 300 more, 1 
don't well know. It is poſhble they meant, either that he ſhould pur- 
chaſe Her pardon, at the rate of ſo much to Her ſelf alſo; or, that if 
her Spouſe were willing to part with his Intereſt in her, (as ſuſpecting 
her Contrivance in the fact, or ſuppoſing her Chaſtity violated,) the 
ht obtain her for his Wife upon the payment of this far- 


Raptor mig 
ther Summ. A TAG 
00 Car. N. Capitulatio ge BY a later Conſtitution, (p) which Charles 2 
partibus Saxoniz, cr 12.] Si Great made for that People, A. D, 789. He who 
quis filiam Domini ſui rapue-„ A Ws 

rit, morte moriatur. Bala. thus carried off the Daughter of his Lord, was to 
Tom. I. col. 252.] YN ä | 


The ANGLII&X& WERINI, or, Thuringians, „ 


Tillig. to, G win Provided, (3) that the Raptor of a Free- woman ſhould 
8 — reſtore her, together with a Compoſition of tuo 
quid cum. en. ali rfl, hundred Shillings ; as alſo every particular thin which 
FF he had taken away with her, with the additional 
compoſition fire, ac i Summ of ten Shillings for each. If a Servant had 
43, e. Cant p. done thus, his Maſter ſhould compound for it at 

the ſame rate as if ſhe had been ſlain. 3 


Among the F R AN Ks, 


ol7) Chih, R Comiis K. Childebert I. in his Convention at Cologne, A. D. 
See enter: 539, Gl determined, wich general conſent of de 
8 States, that whoſoever ſhould | be guilty of this 
— Js tam tr Crime. ſhould dye for it : and all the Nobili J were 
Swe, ſed Initmicum Del uu. charged, not to intercede for ſuch a C 3 but 
i dend Laer Saltn he Was to be immediately proſecuted, as * 
5 8 


cu IX & Of HI. 0 
8 | 3 be 5 8 48 EN 1... 72 | OY i a F | 
of God. | The Judge of ke Plat uren notice-of e 


che fact committed, was to raiſe what force he 14) ales aim Rat- 


3 : : ; 
could; and e As Raptor, miglit bill him, men £66 a Evita bo 
nor ſhould any body be anſwerable to the Law for 8 e . 
the Slaughter of him. If he fled to a Church, che pf Nager be. 
Biſhop was to deliver him up; and then indeed, 2% piriter in Exile! . 
(in reverence to the Sanctuary he had taken, ) he was dum capri fucrint) parirer or- 
not to ſuffer Death, but Baniſhment. If the Woman Fuentes Iegitimis denn 
he carried off were afterwards conſenting to him, e ee 
both of them were to be baniſhed: If they were II. P11 )) 
taken any where out of the Church, She (having conſented,) as well as 
He, was to dye for it: and their Effects were to go to their lawful Kin- 

dred ; with a reſerve only of what was due in ſuch caſes to the Crown. 
Bur later Princes came more into the gentler Methods of Church 
Diſcipline : ſo we find in ſeveral places of the Capitulars of Charles the 
Great, and his Son Lewis; which therefore I 'omit, as of Ecclefiaftical 

conſideration only. However, there is one Law (7) g caps; Car. M. & Lud, 
of theirs that adds ſomething farther : requiring, not nM itn 3of nn 
only public Penance, but = treble payment of the e — eg 
Ban, (as by another Chapter, for Raviſhment,) which fuper canonics 1 
mult amount to an hundred and eighty Shillings; and Tom. I. co N ? 
diſcharging the Offender from all legal Capacity of marrying the Woman. 

IN the caſe of 4 Religious, the Emp. Lewis was (+) Lud. vi, Imp. On 
ſeverer, in his Capitular at Ingleheim, A. D. 8 26. 1 by fl 
for he made it Death (t) to the Raptor; with the — in qut ral 
forfciture of all his Effects to the religious Society Miter pee ple ramen 
to which the Woman belonged. . alex. tb. col. 650, 939.] 


1 am ſenſible, chat ſeveral of the Laws (of thoſe middle Ages) above- 
cited, in this caſe of Raptus, did more immediately relate to the vio- 
lent carrying off Women to force them to Marriage: but as no doubt 
can be made, that thoſe wiſe Nations, whoſe Laws they are, would not 
leave unpuniſhed the like Action merely for the purpoſes of Lewdneſſe; 
and no other Laws appearing among ſome of them, that do more fully 
and explicitly reach this ſubject; I have taken in theſe, preſuming them to 
extend ro both Caſes, and the Criminals in either to have been puniſh- 
ed att hires be 1G" Ga 207 13090 V nods 


EN GL 18H SAXONS. 135 


THz earlieſt of their Laws took notice of this Crime: for in thoſe ue, & 
of /ETHELBERT, the firſt Chriſtian King of Kent, we read as follows; 


© If any perlon take a young Woman, by force, (%) (4/15. aus; f . 5 
he ſhall pay her Parent or Guardian, fifty Shillings, D 
[for the Violence offered to his legal Wardſhip; : or d pol frungum/Polietioi 
Poſleſhon] ce and after that, ſhall compound with a grmoey aheri in proto 
him farther, 2 they can agree, for her Ranſom; 1 5 une © 
[to make Her Satisfaction.] -< If the were eſpouſed 2.8 2 
to another, ¶ the Injury being greater, and her . 5 73 
2511 Z 
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alan. [MS, Coton, p. 31-] one Raviſhed and Defloured her. Nor is this al 


Spouſe wronged as well. as She, I. cc he ſhall compenſate [ſro Him] with 
an additional Payment of] _— Shillings. But if ſhe were wth 

Child, [his additional Payment ſhall be] five and thirty Shillings ; and 
fifteen more to the King. Theſe Laws are obſcure enough in the 
ſhortneſs of their native Expreſſion: but I take the meaning of them 
to be as I have given it; and am confirmed herein by Dr. MI. 


kins's Gloſſary, v. Bænganr, where he ſo explains them. 1 nf 
Tux next we meet with is one of K. ALFRED, for puniſhing 
Kapes, committed upon Country-Wenches that were Servants ; an 
Inſolence (perhaps) more than ordinarily practiſed at that time, to- 
ward Woman of their contemptible and mean Condition, as thoſe 


whom they could make freeſt with. Thus runs the Law: * He 


Pn yn ere 7 (v) that, by chreats or violence, compels 2 Far- 
Stuprum comminetur, 5 Sol. cc mers ( Or Husbandman 8 Maid Servant to his 
ns lies. e « Luſt, ſhall pay her Maſter froe Shillmgs ; and an 
— — 1 * Amerciament of fixty Shillings allo, [to the Biſhop, 
E e or Lord Lieutenant, as it hold fem by the Summ; 
tum concubitum commine- which Was the Nita payable ro thoſe great Men, 


tur, codem_modo puniatur according to Sommer.] © If the Raviſher himſelf be 


quo ille, qui adultz Serve | ; i i 
hoe fecerit. [Wilkins p. 40%, © a Servant, he ſhall make Satisfaction by being 


Caſtrated. If it be a young Girl that is thus uſed, the puniſh» 


© ment ſhall be the fame as if ſhe had been grown up. 


(x) LL. Cunt. O 49. si AMONGST the Laws of CANUTUS, ve 


quis viduam vi violaverit, | : a * 1 
compenſet hoc per Capitis meet with. another: (x) that he who Raviſhed 
ltimationem. 1quis ud 8 | . . . . N 
Jam vi Stupraverit, compen- either a Widow or a Virgin, ſhould pay his Were- 
{et hoc per æſtimationem ca- 11 7 5 0 | 1 1 
pitis. [ Wilkins. p. 142. gilà. e | 


The WzL$sHn Laws of Pr. H6zL DHA, 
(3) LL. Hoeli Dha. Si C Ir | ſcems as! be Kune particular | 0); ha if 


duæ fœminæ Soles ambalave- 


rint, & ab aliquo vim, vel fqyg. „ war tt: EAN HH 1 
dliquibus paſſe fuerint, uh two Women were walking together, without other 


+ + Fure babehunt 6 ver Company, and Violence was offered ro cither or 
bulneem, (itt parpully pu both of them, it was not puniſhable as a | Rape: 
loqui poſſit, & non in dorſo but if they had m_ third perſon with them, i (cho | 
de, . li. Mert. ff. only a little Child, if it could but walk and ſpeak,) 
27. . © they had their full Remedy at Law againſt the Ra- 
viſher. Whether the ſuppoſition was, that two Women together might 
have ſufficiently reſiſted the Violence; or that a Child, being preſent, 


might be better truſted than rhey, to ſpeak the Truth upon Examina- 


\ 


tion, whether Violence was really offered or not; or whatever elſe it 


was, it is not eafy (1 chink) to determine, with any Aſſurance, the 
Reaſon of this Clauſe: eſpecially ſince it is Evident,” that great Credit 
was given to the Oath of even one Woman, walking by Fes ſelf and 
Raviſhed, to convict: the Raviſher. oer 

. — Th AMONGST thoſe nine ſorts of Perſons, whoſe | 
dl de Virginitzee fut, f l. Own Evidence was admitted, the ſeventh is (2) 4 
det, & e ib ile he, Joung Woman Swearing to her Virginity , till — 


: her 


* 14 R 


Gn IX: 


ny, as we ſlall ſee, I to the Violence of he Tag 
perſon accuſed as fitſt adn 


Ir he gleaded nor guilty, 
GRe 


(2) He Was to make 
is Innocence: and if the Woman ſtill 


RA H h 
her Evidence was to bioctabler at laſt (by mud 81 Ws 


itted to his Purgation. 1 


its 1 
159 I * 85 4 
23 1 = PEE _ W164 155 


42 .* i negay it vim. in- 
ferre 1 = 


1 70 


TP id 5 wellit, 
perſiſted in charging him, he Was to add (accord! * Fro a, 995 Wag der vel 


ing to the Cuſtom of North Wales,) the Oaths of 
three of his neareſt kindred, as Compurgators for 
him; but by the Cuſtom of South Wales, the Oat 


of fifty Men. 


— 


ſhould purge himſelf by the Oaths of fifty Men; 
three of whom were to be ſuch as had (for ſome 
time) abſtained from the uſe of Women, from eat- 


Agreeable to ' this laſt Clauſe, we 
meet with another not far off from it: (b) that he 


tea ſi mulſer contradi Ne 
rin, tunc vir juret cum tri- 


bus de cognatis iori- 
bus, qu l lum 


Sic Ficitur ſecundum Nor- 


wallenſes, ſed um Sud- 
Ballon 2 570 Vi- 


MS: 2 fol. 26. b. 

b) f. 45; S quis 
4 ſoli dn intu- 
lerit, & negaverit, 0 Ho- 
minum Juramenta przſtabit; 
quorum tres eorum conti- 


rorum. [MS. Cotton. 1 Al. 


nentes & abſtinentes, id eſt, 


a Muliere, a Carne, & ab E- 


1 * 
3 5 
p 
* n . 
: %s. . „„ 
_— » % "36 
- 


cemi- q 


ing Fe, and from Riding. | This. abſtinence (to arne, & 
be a was made a Qualification, that thoſe three Jr Ms. 25 f. i . J 
of the Compurgators „at leaſt, might have the / greater Credit, as 


Men of more chan e e ang; | oat of: Vorldy 
Pleaſures, 0 


6) $. 21. 81 vir yerit, 
628 . 


tho they were; if the Woman would 7 as fol- 
lows, her Oath ſhould, convict. him, (c) She was . 


to bear in her 5 1 hand the Relicks of ſome Saint; ant in dettert yerd See. 
and with her left, taking hold of the Man's was dug enn il mcs juret 


quod eam illo membro viola- 


to ſwear, that with that Member he had Violated r 


mittet. [ MS. Cotton. p. 38. 


her Chaſtiry. Thus doing ſhe had the Law of him, MS. f fol. 25. b 


WHEN convicted, he had ſeveral Fines to Pay: - Two co the Lord, 


the Woman's Amobyr, (or Merces, ) (a) which WAS 71) & als frainavim 
2 Summ certain, according to her Rank, when, ſhe 7; (Multan) zeilen bo 
was either married or debauched; | fee, Chap, IV. mi fm Ke * 


mind: ares of vero 
Stu 


© 


riam | Sarhae 


prum. | Bhs ny Free-Woman. p. 47] and the Dirdin/:- „ guedi, 55 e. ) url. el 
which J ſuppoſe was a fine for the Violeuce, or Breath: — 1 Aten ale 18 
of che Peace. W 


Three to the Woman ber felf: Her 
Sarhazt, for the Injury done her Body; [what this” Fine Was, and 
_ proportioned, „ ſee Chap. VII. Adultery, . Proſecurion and Pu- 


4 P. 1 245,125. n Aguedi, 5 : and. 2 Com en 
Haien or the Diſerace. e 5 nh Br 07 It . 1997 Wo 


1* the perſon Rayied were a married") 
1 liqua Injuris fuerit illata. jux- 


| the Rule was, (e) 7 chat t | Rank of her 1 b ta dipnitatem viri ſui emen- 
ſnould be de in che Fines. Alid according Pi 8 0 


ly, che Sar haet, N or Fine for the i Inju 5 * ) was' To” . Ft; JOEY Homin) 46 2 
have three 8 What theſe M Gia = 
lee Chap. VII. of Adultery, K. 3. P- 124. 


IF the Raviſher, being accuſed, confe ſed the Fact; 4 tho ir ſhould 
ſeem that he had no nothing to pay to the Lord 
made up.by wha be dag epa bon kin [1 
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of S O DOH al BusviWtiry, Tank. 
ee br. Fon, beſide (g) full Satisfaction to be made u 


| . reddat jus ſuum A - 
pudi- 


e che Woman, he was to anſwer it to bis Sovereign 
Sabi Virgam. gems, i by a Preſent of a Silver Stand: as high a8 the Kings 
dd g 2 2. Miouch, and as thick as his middle finger 3 with a 
phum aurcum 9s poſe pe Gold Cup upon it, ſo large as to contain whar He 
aum ut Vaguis Aratoris lf. could take off at one draught, and as thick as che 


tennis, vel teſta Ovi Aucæ: 


vel, f non fit folvendo, »iri- Nail of a Country- Fellow that had been ſeven. years 
lia membra amittat. [( MS. | | 


Mert. fol. 27. a. MS. Cotton. At plow, or as the Shell of a Gooſe- Egg. | See the 
P. 4a. e. de hill eribus g a] Deſcription of this humerous penalty more at large, 
Chap. VII. Adultery, $. 3. p. 124. ] If he was not able to make ſuch 

a Preſent, the lewd Member, that had committed the Crime, was to 


be cut off. 


In SCOTLAND, 


el?) Wi Yirginis rapuerit Their ancient (5) Mac-alpine Laws of Kenneth II. 
rem vita denen hi, (About the Year 840, ) made it Death to the Ra- 

() $i quis aterius Conju- Viſher, unleſs the injured Woman would demand 
crit illats, Vir injurius proxi- him for a Husband. If (i) ſhe were already mar- 


mo ferro damnabitur. &c 


Heb. Bret I. 10. f. 101. a Tied, there was no room for that Exception, the 
Leſax: De Orig. Ge. I. 1. p. Sentence of Death muſt paſs. 


72. | | | . 1 
0 e By a Law of Malcolm II, (about the Year 


Mulierum, &c. — compare- 101 £3 (k) Confiſcation of Goods was added. 


bunt, & reſpondebunt coram | 


Juſtitiario Domini Regis: Et fi judicati fuerint, Rex habebie omnia Bona ſua ad Eſ- 
chactam, & Barones nihil. [Steal Leges Septiz: veteres. fol. 5. a] 


Of SODOMY and BESTIALITY. 


FT"HESE Lewdneſſes are ſo deteſtable, that aging peek to be faid 
to increaſe their Horror: for Nature ſuffers almoſt as great a 
violence in hearing of them, as in the perpetration. It is wonderful, 
indeed, how it ever came into the thoughts of Men to commit them: 
but, as the Apoſtle ſays, (Rom. 1. 20 — 28.) when they gave them- 
ſelves up to Kah God gave them up to vile Affections; and the 
Devil put them upon going as much out of the way for wickedneß, 
as he Bad brought them to do for their Religious Worſhip. They had 
changed the glory of the incotruptible God into Images of 5 
Men and Beaſts, for Adoration: and therefore He left them to debaſe 
themſeluet; and turn the Channel of their Luſts, as well as their De- 
votions, from what was natural, to what was abhorrent from Nature; 
to their own Sex, and to brute Beaſts. 
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is the unnatural Conjunction of Men with Men or Boys : and as _ 


Gun Xx. Of Ch this ee 1 


find in Scripture it was very'catly practiſed; ſd we ted in Ale 1 e 
ce. how ſhamefully it prevailed in after Ages, kyen among e the | 
liteft Nations; and not only their Great Men, but their Philoſophers 
too indulged it. However, there wanted ndt Laws agaidit: it. 1 
and there, during the times of Heatheniſm: and ſuch Laws are neceſſary 
ſtill; for with infinitely greater Scandal, we muſt ay, this Practice 
(abominable as it is) has had and has its m in Coun- 
tries, and too many of them in our .]. N on Kh 

BY UT firſt, let us 1 how it was puniſhable amongſt 


The Jzws. | 5 


LE VIX. XX. 13. If a Man lie with Mavkind, as FY * TY 4 
—_— both of them have committed an rm : they ſpall. ſurely 

be put to Death; their Blood ſpall be upon them. Both Parties were, by 
this Law, to be foned to Death; according to the Jewiſh Interpreta- 
tion (ſo often mentioned) of Their Blood 2 be upon them. S0 Sel- 
den alſo, De Synedriis, L. 2. c. 13. p. 539. & Mina, Tit. Sanbedrim, 
c. 7. F. 4. But a 3 of the Gate was to be bebeaded: + 20 de 
Jure Nat, & Gent. L. 7. c. 6. p. $13; 814] * 
S8SODOMY — by violence, might be be reliſted wy killing tho 
lewd Aggreſſor. See Chap. Rape. p. 160. 

e ee N the Heathen, our firſt recourſe is to 


The So ART AN s. 


WIr EH . it was ermitted (fays my (a) Au- „. 75 ve 
thor,) to place a particular Affection upon young 22 nage, e 5s 7 
Lads, for the good Diſpoſitions' and Endowments 1 22 n 
of the Mind 2 in chem: but looked upon 4 2 ee E 
as highly diſhonourable, to transfer this Love from * Loni. 5. 437 
the Mind to the Body by any indecent Careſſes. And whoſoever 1 was 


accuſed of embracing them trudh, was held Infamous, as wt, as be Tops. 


The ATHENIAN Laws 


Provided, (b) 1 if any 77 their people 5 2 00 "Bas ms ul, Du 
Contumely (or. Abuſe) to a Yourh free-born; (and 4 8 
ſuch a Se fays the Orator juſt before he 2 egg 
cites this, He offers, —— hires him for his Luſt 3) eee 

He ſhould be accuſed before the Theſmot hetæ, and **# Ie 2 

ſtand his Trial. If he were convict, they might re wi Þ 

either put him to Death, or fine him, at diſeretion. ry fouls Few Þ . 8 
If the former; he was delivered to the Undecim Y iti 2 570 To "Fat 2 


ber == . p-26%; Edit: Nb. 


[or Sheriffs, ] and put to Death the ſame day. If 5.30 
only fined; he was 10 pay it within eleven days after 1 if 
unable to pay at pꝓrelent; and to be impriſoncd till he did Ki 


The like ee 40 be: e thoſe 1 7 ee 
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g. I. Saddam 


ticis. L. 6. Tit. 5. In Com- 


juſtly forfeited his claim. 


C4 * 
bee ei 


nus rb ne To, rr 1 


dpf Sovonr f Hr Tire 
. 90 ; rn N 1 2 . $ 2 a , 8 | N 2 - 
Genen, THEY provided alſo; (c) That if any perſon 


acypeiy Ilor up, & abs, 156 


bas v. , Whether Father, or Brothet, or Uncle, or Guar= 


# infregro;, # has r zogiy 

renee e, diin, or Maſter ſhould” proſtitute 4 Youth tofato- 
Leue r Gl ther Man's Luſt; no Accuſation of Impurity ſhould 
re lie —_— che Youth ; but againſt him that pro. 
Kaj pn Ears d 75 5% tated, and him that had hired him for ſuch lewd 
A , . 17 purpoſes: and theſe ſhould both of them incur the 
2 Los nad. ſame puniſhment." Nor ſhould the Boy, who had 
vr Timerch. p. 262. L Tat. been thus 'prolfituted by his Father, be obliged 
H. Steph. p. 2, 3. when he grew up, (as Nature and the Law would 
otherwiſe oblige him, ) to contribute any thing towards his maintenance, 


or ſo much as to afford him Lodging: but common Decencies he 


was to pay him; and when he died to bury him. wi 
THE Puniſiment of ſuch Parent, Relation, or Maſter as ſhould 


_ proſtitute Youths to Sodomy, is not here ſpecified in particular. But 


by another Law, mentioned in the ſame Oration of Mſchines, (and to 
be found in its proper place in this Work, Chap. III. 5. 4. p. 25.) 
All Pimps for Lewdneſſe, (and conſequently theſe, as well as any elſe,) 
were to ſuffer Death upon Conviction : and in the preſent Caſe (by 
the Law above recited,) the lewd Sodomitical Actor was to ſuffer the 
ſame (whatever it was,) that the Proſtitutor ſhould be Sentenced to. 
(4) Peticus de Legib. At. The Puniſhment was generally Death, ſays Petitus (d) 

ment. ſao. upon this Law: tho he ſeems to doubt whether 


it was conflantly ſo: becauſe of the Clauſe here added, diſcharging 


the Son, when he grew up, from the Obligation of maintaining or 
relieving ſuch an unnatural Father. But perhaps this Clauſe might 


be a proviſion, only in caſe no Information againſt the Father ſhould 


be laid, and fo the Crime not proſecuted: that nevertheleſs, the Son 
thus injured might remember it afterwards; and | the Father, E tho he 
had eſcaped the Severity of the Law, might at leaſt be puniſhed by 
the withdrawing chat filial Duty and Affection, to which he had very 
Ir a Perſon had Voluntarily proſtituted Himſelf, he was as infa- 
(e) de my *Abwais raff. Nous as the Laws could make him. (e) He was in- 
1. 661 beg org f in de. capable of being ever choſen into the number 0 
er Torduchrey Ted their chie 4 Magiſtrates, Or Arc ons 3. incapab E 0 
de, win Eier win l. ever exerciſing the function of Priefthood; or being 
Tce“ pF ele, 4 Syndic for the People, to argue for the abrogation 
wa eg wilt wget . or enacting of Laws; he could ſerve in no Magi- 
wren eis m Me 5 | DES LS (7 gn wn | F 
& pg?! 66.206; ſtracy or Command belonging to that State, deter- 
K SEO) | , * 1 | b | 2 . SITES "= 
wad in 79 z 2964, xe. minable either by Lot or Suffrages, within the Li- 
e eee, mits of Attica or Without; He could be no whi- 
dur kürt, gerd * | 120 MELTS Jt - JO09% 3 REM &. >! g 
nl fn e nee 
F. e WAS" ons be heard in any public Buſineſs; He 
Was not to come within their Temples ; He was not to wear à Garland, 
2 a „ a «44+. ol 1 a bows: +» » Loo ped Yon, ” 1 \ I 74 © . 3 
in any Proceſſion of the People where they were uſed to do ſo; nor 
to enter within the Rails or Gates of the Forum. If he tranſgreſſed 
any of theſe Limitations, he was to dye for it. This Law was Solons: 
and, 


14 


and, ſays the Orator; immediately after the recitatof'it; it was made to 8 > e 


deter young Men from being ſo eaſy in admitting a lewd Abuſe of 
e tg e e eee ods e e 
In his Preſcriptions for the forming of Laws, is very ſtrenuous againſt 
the Crime, tho he does not 322 che Puniſhment. (yu, 

ec (F) Let no Man dare (ſays he) to calt unfruit- on Jags Wes Re 
« ful Seed upon his own Sex, contrary to nature. far mewn pau . 
« By no means: for we urterly forbid all ſuch n 
« Conjunctions betwixt Men and Men. * 

The Ancient GERMANS © 
Had a Puniſhment, not improper, for thoſe who thus diſponoured their 
vun bodies between themſelves. For Tacitus (g) lays, (/) corpore infames, c- 
they plunged them into ſome deep Bog "Ot "SHOWED, ore, e 
and Stig a Hurdle of Rods upon them, (which, “ 99>. Germ. . 12. 
probably, they alſo trod upon when it was laid there,) flifled them 
with the Mud and Dirt. Lipfius, in his Note, and his Excurſion upon 
this Paſſage, is in a mighty Heat, to juſtify the ancient Germans 


from having any ſuch thing as Sodomy amongſt them; and therefore 


would read the Text, not Corpore, but Torpore infames, without citing 
any one Manuſcript to authoriſe his Reading: but Pichena and Sali- 
nerius have in their Notes ſufficiently anſwered him. And indeed, 
chat Argument of Lipſius, that Sodomy is the Vice of an Eaſtern, or 
2 Southern Climate, and not of the cold Northern Countries, is far 
from being a good one: for, to our Regret and Horror, we find it 
even in theſe Nothern parts' of Europe at this Day, notwithſtandin 
all the Light of Chriſtianity. And if fo, ſurely it can be no Hard- 
ſhip to ſuppoſe, that the old Heathen Germans might have ſome In- 
ſtances of this Guilt amongſt them; tho even then, they ſhew'd their 
Deteſtation of it by the Puniſhment. as 
The Ancient ROMANS. 
Amongſt them we have the Scatinian, or Scantinian Law: of which 
Manutins (5), and from him Rofinus (i) gave the _ (4) Manut. de Legibus 
following Account. Thar. it was made by C. Sca- 836.b OP: 
tinius Aricinus, Tribune of the Commons, againſt s. (#1 N Fn: be 
ſuch as ſollicited another's Chaſtity , or proſtituted their own: that 
the Puniſhment was a Fine of ten thouſand Seftertii, (about 781. 25, 
6d. of Engliſh money:) and that this Law was many years before the 
Julian. The Antiquity of the Law is not diſputed : but the Account 
they gaye of the Deſign of it, is confuſed, and too general. We have 
the Authority of Juvenal, (Sat. II.) and Quintilian, that the Caſe of 
Sodomy was particularly concerned in it. The Derivation of the name 
SOME will have it derived from C. Scantinius Capitolinus': 8 2 ei- 
cher was puniſhed by it; or gave occaſion for the making of it, by 
having earneſtly ſollicited to his Luſt the Son of M. Claud. Marcellus, 
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1 


of Sop o anÞBaretiatltity. 


p. 298, 299. 


al. Max. L. 6. c. 1.4. 7." jecting theſe ſollicitations, acquainted his Father, Who 


impeached Scantinius before the Senate. The Criminal appealed to the 
Tribunes of che People, in order to evade a Trial: but They, abhor- 
ring the Fact, rejected his Appeal, and would not undertake the prb- 
tection of him. The Senate, therefore, tryed and condemned him, 
and ſet a ſevere Fine upon him. ¶ Marcellus 's firſt Conſulate, was, ac- 
cording to Helvicus, A. U. C. 53 1. Before Chrift 2 20. 8 i 


THE Diſpute is as great, what was the Penalty by this Law. Me- 


75 Menoch. de arb. queſt. noc ius gives his opinion, (1) that it was Death, 
LETT 1b Briſſonius's Judgment is the lame, (m) exploding theirs 
Adult. $. 1. who ſuppoſed it to be pecuniary only. But ſuch as 
think they are not miſtaken, in concluding, as Manutius and Roſinus do, 


that it was pecuniary, and in that Summ they mention, have the Au- 


(% Dvintil. Inſt, Orat.L. thority of Quintilian to bear them out; ( in a 


.F. zu. Caſe which he puts thus: Ingenuum ſtupravit, &. 
ſtupratus ſe ſuſpendit : non tamen ided Stuprator Capite, ut Cauſa Mortis, 
punietur; ſed Decem milliæ, que pena Stupratori conſtituta eſt, dabit. 


HBriſſonius will have this to be only an uſual Fiction of the Schools: 


but the Orator ſpeaks of it poſitively, as pena conſtituta; and referring 

(% Inft. Orat, I. 7. e. 4. to the ſame caſe elſewhere, (o) repeats the very ſame 
E Summ, with the ſame Remark upon it, Que pena 
huic Crimini conſtituta eff. The learned Objector has recourſe, indeed, 


to the Story of C. Lætorius, a Perſon of conſiderable Birth and Valour, 


who having attempted to force a young Gentleman in the Camp 
(p) Keke Glas oh OY to his unnatural Luſt, was Put 70 Death for | it. ( P) 
a ca pierre; ite ge, CC The T ribunes of the Commons (ſays the Hiſtorian) 


per O dr οον˖ r dν A y- 


eee, x; lte, eme re cc reſenting it as a public Injury to the City, ap- 


1Þ06 21909; ive, Ti- h 0 6 4 3 
be den det Ben, © pointed him a public Trial, and by the ſuffrages 


z. Far. Nuden ! of all the People condemned him to Death. Valerius 
(9) Val. Max. L. 6. e. 1. Maximus ſays, (7) He killed himſelf before Judgment 
| given againſt him: but that the People, neverthe- 
lels, to ſhew their Deteſtation of his Crime, proceeded to pals their 
Sentence upon him. Now whether this Sentence was by the Scanti- 
nian Law, is a Queſtion. It might be extra ordinem: or perhaps tho 
Law was not then made. | POLE e, IM 
BR1SSONIUS grants however, that the Scantinian was not abro- 
gated by the Julian Law, whatever was the penalty of it: for Domitian 
put it in Execution after, as Suetonius tells us, in Domitiano. c. 8. 
As to other Inſtances among the Romans, of their Reſentment of 
(r) ind. uax. L.6. e. . 5. 9. this Crime, we have ſeveral. Val. Maximus (r) re- 
lates, that the Senate threw C. Plotius into Priſon, for attempting Sodo- 
my with T. Veturius, a Youth who had the misfortune to be very much 
in Debt to him. Livy tells the like ſtory of L. Papirius (c), for his At- 
O Lui Hit. I. 8. e. as. tempt upon C. Publilius, his Debtor. But what pu- 
niſiment followed, neither of them inform us. Both theſe Inſtances 


were above 3 00 years before the Nativity of Chriſt. 


P Land 


Tus 


Tr. 1. 
8.1. uu. (i) Flasch. in Marcello.) then dile, and his Colleague.” The Youth (re- 


wo 


onkbT%, G se E rande 
Tur like Impriſonment for 'Sodomy;" ( (i) Corn, STIR b 


lub, (an Officer of great Diſtinctiom in tlie Army; pr 99.) 2007 In 1 * . 


S* 


% 


ſuffered, by order of C. Peſcennius; and the Tiibunes, to Wim he ap- 2 


pealed, refuſing to intercede for bln; he was kept in Prifon 9 he died. 
C. MAR1Us, (a) in a 1 Trial in his Camp! ay din Gli. 
not only acquitted, but highly commended, and croum u Ir “ e 


Nrgen 


with a Garland, a young Gentleman named Tyeboniur, who had killed — 


General's own Nephew, C. Lucius, for an Attempt of Sodomy uf or him. 
TRE Emperour Clodius Albinus, (w) how lewd 8 W * — 
ſoever he was with Women, always abſtained from, © mos Amatores! Waere 
and was an eager Proſecutor of ſuch as were "Halley Perf - a wht ry 
of unnatural Lewdneſſe. beg Abies p. af rep . 
AL Ex. SEVERUS (x) was ERP to > laws ab. (x) Limprd Ae S.. 
ſolutely forbid this practice, and put the Laws in ae, f. 3s. 
Execution againſt ir; as one of his Succeſſors, Philip, afterwards Aid! 15 
but he was afraid it would occaſion more Lewdneſſe in private: * 5 
cauſe of the greater Guſt Men have for what is forbidden them. == 
1 reaſon this, for tolerating ſuch a Crime: but he made ena | 


or it, by his Severity to the Catamites of- his Predeceſfor Uvliogabadar;” 


5. 


pe 
Datidms sn m A 1551 


The Roman: 8 I v 1 L To A W. A 5 47 * payoy 1 4 


£ +> ww + * 1 


TRE Pale at leaſt, was infamous by the Prætofias Edits { 49 may nr. 
very well be inferred from Ulpian; who fGays, tliat ſuch an one Was in- 
capable of being an Advocate for any Man in Coon of tA Ju- 
ſtice. (Z) Remowet autem IPrætor] 4 e FO l. 
aliis, & eum qui Corpore ſuo muliebria paſſus eff. T ESE 151. 8 N g 


1 ſhall give at large in its due place,) expreſſly Gall ſuch Infums and 


this I take to be no new Sentence of theit own, but merely declat dive 
of what the Common Laws of the Empire had made them 1 before. 
AMONGST other Conſequences of this, one was, that they, could 
not deviſe by Will, except a Goal part of their Subſtance. Fuulus lays 
this directly of the Pathic; (a) Nec Tſtamentum ei i. pa Pad yon age: 
er majore parte facere licet. N enochius ſays, (b) the a9. $33. LINN Thea 
Law is ſtill againſt them in this particular, but more k = a BG 74 
extenſively; for he calls them Inteſtabilat, ſuch as er Lt Gf: 


tion. Caſ. 286. n. 11. 


can make no Will at all: for which he cites no % TG * n. 
leſs chan a dozen modern Lawyers. And Alciat ex. L. cl oh aT 


tends it (e) both to the Agent and the Pathis; Notutur ipſo Jure — 
que Infamid: and adds, that if they Happen to! dye before they are ac. 


cuſed (or proſecuted) for the Crime, their Teſtarrierit 1s invalid in Law; 
for the Law calls them Improbi & Inteftabiles. Fr Sit fem fo. 9:5 


was attionable before the Prætor. F. de Servo' > et (L 21 E tit. 3. * 


|. 1. (eited before, Chap. IV. Stuprum. Sic r. 8&1” Fer che li 
reach to This, as well as : Lewdieſl with" er n n a: Abr ey see 0 * 
; £77 as GW; 31 2bitn q n! * N00 3 Fre A A N b ft * oe 3 10 25:4lq; * 


„ 
* 


wal Swen 


00 for he ordered them to Deportation. © add ele et AIR VA — 


EA 
TAE 


Emperours Conſtantius and Conſtant, in their Law — di nubit, which NN 6 \ 


So DOMx with another Mam Servant, or gebende ee: oh allen with « 
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eh d. Un the Caſe of perſons Free, the Julian Law Pe Adulteriir & Su. 
fer er, Ju- pro took Cognizance of this Crime, including it under the general 
name bf Stuprum. vid. INS r. L. 4. Tir. 18. 6. 4. 8c F. Ad Leg. Jul. 
de Adult. I. 3 4. And conſequently. it was puniſhable as Stuprum Was i. 
tur. L. 4 I. 18. chat is, (4) if the Criminals were of better Rank; 

De publicis ell S. 4 v. by the Confiſcation of half their Suhſtance; if inferi· 

(e) Pai, Sent. L. 2. fr. Our people, by corporal Puniſhment and Relegation, 

Por: N Sr. The former branch of this, (e) we have in Paulur 

Leg. Maſuic.. kum Fit 5 Alſo: gui voluntate ſud Stuprum, flagitiumque impu- 

rum patitur, dimidid parte bonorum ſuorum multatur; nec Teflamentum ei 

ex majore parte facere licet. From hence it is plain, that Death was not 

the puniſhment of Sodomy by the Julian Law, as Auguſtus framed it; 

mer. 1. rf. 18. $ however a paſiage (J of Juſtinian, in his Inſtitutes, 
3 — fon has been miſunderſtood. For, as Menochius obſerves, 
Ns put, fra TEX Julia de Adulteriis there, is a general term: not 

cos qui cam Maſculis ve- limited to that Conſtitution made by Auguſtus Ce. 

am libidinem exercere , | BEES WE nay” 

andert. ſar; but including all the Alterations in it by la- 

ter Emperourt, who had indeed aſſigned the Puniſhment of Death for 

Sodomy, and for Adultery too. ig 


Puniſhment AND yet it is as 1 that long before the governing Powers of 
extra ordinem. . | RW : 4 : * 
that Empire embraced Chriſtianity, it put the Virtue of their Magi- 


ſtrates to the bluſh, to find the Law ſo tender and gentle to fo vile 

2 Crime: which therefore (as the ordinary puniſhment was very dif- 
piroportionable,) they frequently puniſhed extra Ordinem, and that in 
rr the ſevereſt manner, by Death. (g) Qui puero Stu- 

un, 5. 2. Qui . prum Sc. perfetto flagitio puniuntur Capite; im- 
perfecto, in Infulam RS. ͤ K _ OY” 

Samy ww. Ty the Sodomy were committed by way of Rape or Violence, it was 
puniſhed {as other Rapes) with Deportation, by the Julian Law De vi 
00 K 4d Log. Fat, ts publicd. Punitur (h) bujus Legis pend, qui Puerum, 

publics. (L. 48. Tit. 6.)1. 3. vel fœminam, vel quemquam per vim ſlupraverit ; lays 

* 5 4 1 . Marcian. But extra ordinem, it was Death. So Pau- 

27, De Adult. 5. 1. (Ebi. lug: (i) Nui maſculum liberum invitum ffupraverit, 


"- 


Cujacii. Paris. 1586. vc. Et 1 g « 8 
„„ capite punitur. Tho' pena Capitis, among the Ro- 


W man Lawyers, frequently implied no more than De- 
portation; it is evident, 1 Paulus ſometimes uſes it in the ſtrict 
and literal Senſe: as in Sent. I. 5. Tir. 25. Ad Leg. Corn. Teflamen- 
tariam. F. 2. And ff. De extr. Crim. |. 1. $: Qui Puero, juſt above ci- 
ted: in both which places he expreſſly oppoſes Capite puniuntur to De- 
portation. And therefore I ſo underſtand him here : for if Death was 
the puniſhment extra ordinem for Sodomy by conſent, much more may 
we believe it ſo to have been where Violence enhanced the Crime. In 
caſe of ſuch Sodomitical Rape, no; Preſcription of Time could ſcreen 

dhe Qffender from Proſecution... F. Ad Leg. Jul. De Adult. l. 29. 


Death, nl  BUT{1by later Conſtitutions, thoſe of Chriſtian Emperours, Death is 
Oy or aſſigned che ardinary. puniſhment of Sodomy, whether committed by 
Violence, or Conſent. Conſtantius and Conflans, made it {6 by the 


following Law. Con- 


CA. X. SOD BIST. 


.  Gmftentine/and Conflon Lapp. Ad. Ad Pepe. 
CUM (h) vir nubit, ¶ i. e. muliebria patitur,] in ) Ca 1 % 1. 5 B. 


f 


wmmam | * wirit porretturam, uid | iatur, ubi Sex- 1 n dir na 1 
us perdidit locum f ubi Scelus 77 4 ad non proficit . ory — lap | 
ſire? abi Venus mutatur in alteram formam? abi A. iter, J de in v.eg. in 
mor quæritur, nec videtur, {i e. invenitur?] Fubemus. 9 5. 3J 
inſurgere Leges, armari Jura Gladio ultore, ut exquiſitis penis ſubden- 
tur Infames, qui ſunt, vel qui futuri ſunt vi, 
TRE puniſhment appointed here, is Beheading. And Clarus upon 
this Law determines (I), that Jure Civili, tis Death 0) clus; Sent. L. 5. C. $0- 
both to the Agent and Patient; which (fays he) is is. v. 4. Sed quero. 
the common Concluſion : and tho the Text ſeems to appoint behead- 
ing; yet by Cuſtom, Sodomites are burnt. Menochius ſays the fame, 
(m) that burning them has prevailed by uſe; and re- i Masch. de wh. quett; 
fers us to the municipal Laws of Milan, and ſeve- = 286: n. 1% 16. 
ral other parts of Italy, France, and Spain; to Matth. de Affittis, ad 
Conſt. Neapol. Rubr. 42. n 13. Papon. Arreſt. 6. L. 24. Tit. 10. Who 
gives an Inſtance from the Parliament of Paris alſo; and to Ig- 
natius Lopez, in Addit. ad Prax. Crim. Bern. Diaz. c. 86. 


James Gothofred, upon this Law where it ſtands in the Theodofian 


Code, endeavours to juſtify the Cuſtom of Burning them, by taki 
Gladio ultore only for general Words; and exquiſitis penis, to ey 
the worſt kind of Death; that is by fire, fays he. Tis unaccountable 
to me, that this learned Civilian ſhould think himſelf obliged thus to 
ſtrain the words of Conflantivs, to juſtify a puniſhment, which evident- | 
ly had its riſe from a later Law of Valentinian II, in that very Code 
he writes upon, A. D. 390. Valentinian expreſſes himſelf as follows, 
to Orientius Governor of Rome.” oo 
Let us (#) no longer ſuffer unmanly Wretches , (*) Non patiamur Urber 
ce with their effeminate Lewdneſſe to ſtain the City Matrem, diutids effceminari 
c of Rome, the Mother of all Virtues 3 and that ru- one kene: & agete Had 
« ſtic ſtrengrh derived from our Anceſtors, to be bar, fat melir plete 
« ſo impaired and broken by ſoftneſs, as muſt be eee eva 
cc Wa to them, and a Reproach to us. Let Frinxipam; nent vicar 
c your laudable Wiſdom Ks — take Care, that Experientia tus anne, qui 
all thoſe 5 whoſe flagitious Luxury it is to de- erate 
« ſpiſe the Honour and Diſtinction of their Sex, dm, ane derem 
« and expoſe the Body of a Man to ſuch Impreſ- Mn um feminis, occu- 
Imprei- patos, ut flagitii- poſcit im 
* ſions as are only fit for Women to receive, be nine; atque omnibus e. 


1 3 . d det dicere) viro- 
K a pprehended, as their prodi ious Wickedneſs re- rum. lupanaribus, Free 
* quires; and Gragged out, (abominable to be ſpo- acer ger re 


_expiabit : ut univerſi intelli- 
« ken 1) from all t EIT Sodomitical Bawdy-H ouſes, gant, ſacroſanctum cunctis 


A - * 


> 


| eſſe debere Hoſpitium Viri- 
* and burnt in the ſight of the People: that e- f — — 
every body may be made ſenſible, that the re- Sa qui, frum turpice 
* ceptacle of a Manly Soul is too Sacred to be ſo e 3 
, abuſed; and that no Man, without che ſevereſt puniſhment, ſhall af 


ce fect a Sex that does not belong to him, while he ſcandalouſly lays 
aſide his own. ils 02 eee eee bets. 


o 
- 


\ 


* \ 1 8 I. 


bf SOD N n BI TIAII Tr. TI 
*r xs true, this Oonſtitution, being omitted by Juſlinian, is not now 


received with any Authority of Civil Law: and fo that former, of Cb. 


flantius and Conſtans, muſt take place; as the only one remaining ſtill 
in force, which preſeribes the manner of Death to ſuch offenders. For 
the two later Novels of Juſfiniam himſelf, (LXXVII, and CXLI,) are 
nothing to this purpoſe ; and too little to our purpoſe in general, to 
need reciting. But tho Conftantius's Law directs Beheading, yet, (as 
ſaid before) in practice, Burning has obtained, from the above-recired 
Edict of Valentinian. And how it came to do fo, will be plain enough; 
(o) Fac. Gothofr. Prolegom. if we conſider 5 (0) that the Theodofian Code (wherein 
xd Cod. Theod. c 3. c. p. Ke. this Edict ſtands, and where it had the full foree 
of Law,) was received thro the whole Empire as ſoon as it was pub- 
liſhed, A. D. 438. And tho' the new one of Fuſtinian (ninety ſix years 


after) put an end to its Authority in the Eaft, it ſtill preſerved Reſpect 


and Credit in the Weſt: where the Breviary compiled by Alaric the V+ 


ſegoth, from this Code of Theodofius, with thoſe of Gregorius and Her- 


mogenes, and from the Sentences of Paulus, the Inſtitutes of Caius, and 


the Novels that were then received; publiſhed with his own Royal San- 


ction at Tholouſe, A. D. 506. (in which Breviary alſo, this Edict of 
Valentinian was inſerted;) ſo generally prevailed, that it was here the 
only Standard of Civ Law for ſeveral Ages. In Spain it continued 
no longer than the year 657, when Chindaſuinthus, to make way for 
his own Laws, forbad it. But in France it had a concurrent Juriſdiction 


with the Salic, Gothic, and Burgundian Laws; the Romans there being 


ſtill allowed by their Maſters the Franks to be governed by it. An 
every where elſe, where the Civil Law was at all regarded, no othet 
Compilation was taken notice of: inſomuch that (as Gothofred tells us,) 
e Whatſoever the Writers of the middle Ages cite as from the Laws of 
« Theodofius, or the Roman Law, is taken from chat Breviary. Whereas 
00 Duck. De uſi & Autho- (p) Fuſtinian 's Alterations were never of any Autho- 
rit. Jur. Civ. Rom. L. 1. c. 7. 1 | | | off 
K. 11, 13, rity in Italy, (or any other part of the Weft,) till 
five or {ix hundred years after his own Death; that is, till about the 

middle of the twelfth Century, Now the Theodofian Code, or Alaric's 
Breviary compiled out of it, being in ſuch Credit and uſe all over the 
Weſt; and along with it the Edict of Valentinian, that Sodomites ſhould 
be burnt ; tis no wonder, that the method of burning them ſhoult be 
adopted thence into the municipal Laws of Italy, or be received in 


France, and almoſt every where remain a Cuſtom in theſe parts of 
Europe; as derived from the practice of foregoing Ages, for 750 years 


before Juſtinian's reſtraining things to the Law of Conflantius was ſo 
much as. known amongſt them. 2 2 
BURNING, therefore, is ſtill the way of puniſhing ſuch Criminals 

(a) Bajardi Addi. ad de- but Bajardus adds, () they are not to be burnt alive. 
nu. 5. Sedemia.n. 7. Por Which he refers to Covarruvis ; Var. Re ſol. L. 
2. c. 10. n. 9. ] and ſays it is the general Cuſtom, to ſtrangle them 
©) Duntoa, eis en fr, and chen fer fre to he Body. Dawbouder 0) 
88. 1. N differs a little; and ſays, that ſome are burnt alive, 
and others are firſt ſtrangled, according to the quality of Perſons, facts, 


and 


n 


CHAP. X. 


* 5 } 
ts 
* U „ . 


UA. er empting "AS 
or ſolliciting.] 


Sed eft quaſtio- 
nis. G. 4. hs ” 5 
Caſ. 286, n. 27, 28. & Caſ. 


ly an Action for the Injury. Menochius lays (x), the 360. n. _, 


de Afiictis, Ad Conſt. Neapol. in Rubr. de Adulteriis. n. 15. ] Socinus the 
younger, [in Conſ. 7. n. 1. L. 3.] & Jul. Clarus, I Pratt. Crim. $. So- 


domia. in fin. * 1 
THis pena extra ordinem, in the caſe I am now ſpeaking of, uſed 
De extra, Crigh. h (Le 


to be Deportation. So Paulus tells us; (y) Qui Puero G 
ftuprum 888 per ſuaſerit, — flagitio impe 0, in M. Tit. 11) l. 1. $. 2. 
Inſulam deportatur. But * being now out of uſe, the puniſh- 
ment is arbitrary, ſays Menochius, whom 1 cited before. [Caſe 286. u. 28.] 
Bur if Boys, or young Men (x) are ffollen away (i) Dambead Prax.Crim. 
or carried off by force for ſuch vile purpoſes, Dam- © 96 u 8. 
bouder's opinion is, (and probably the modern practice, ) that the ordi- 
nary puniſhment ſhall take place; the Criminal ſhall be burnt as a So- 
domite, tho the Sodomy was not actually committee. 
THE Perſon attempting Sodomy (a) may be free- ) Ba- Add. ad Ca- 
ly ſlain (ſays Bajardus,) - the perſon attempted, * S. Sedomia. n. 18g. 
He might have added, by the Parent, Guardian, or Maſter of the per- 
ſon attempted, (and needed not to have cited modern Authorities for 
what he does fay;) for the Law its ſelf, (b) the Re- (%) f. 44 , Gen. de 
= fcript of Hadrian is plain enough; Eum qui fluprum 8. 4. tw 7 
= Afibi vel ſuis per vim inferentem occidit, dimittendum. 


THE Acceſſories to ſuch à Crime as this, ſhall undergo the fame Lu 
punis ent witwie Prince © 8 

As He that knowingly lends bis Houſe for the committing it. Nui 
domum ſuam, ut Stuprum Adulteriumve cum aliend Matrefamilias, vel cum 
T.... —— cajuſeunque fit _\ p5. uae 0.4 
conditionis, quaſi Adulter punitur. And the Law ex- 17. T i. 8. Qi dm, 
tends alſo to ſuch as are Pimps and Perſwaders in this J Ci Cent. i. 7 * 
matter; [ad eum (d) qui ſuaſit:] who, according to (e) © 


Clarus, N 


- 
* 


\ £96 Of S OD ad BroSTIALITY. TI. 1. 
5. 1. S Clayus, ſhall have che ſame puniſhment with the principal Delinquents, if 
the Crime was not likely to have been committed; but thro their Counſel or 
Of) Bajard. Add. ad ci Per ſwaſion.. Bajardus __ F, that in Practice, as 
rum, $. Sodomia. n. 11. well as Law, thoſe who give convenience for So- 
domy in their Houſes, or receive any Reward to promote it, are puniſuj- 
ed as Sodomites are; that is, they are burnt, SER 
ANOTHER Law, cited in part againſt attempring and ſolliciting, 
affected not only the Principal, but thoſe that were employed by him 
to ſollicit; who by Corruption drew off the Servant or Companion 
that attended the Youth ; or carried any n or uſed any perſwa - 
ſions, to corrupt the Youth himſelf. All theſe were ouniſhable extra 
Ordinem, with Death, if the Crime were perfected; and tho diſappoint- 
ed, with Deportation: the corrupted Servant or Companion was to dye 
0 E Do extraord. cin. in either Cale, for his Treachery. (g) gui puero Stu. 
. 1. Solliciratores. . 2. prum, abdutto ab eo, vel corrupto Comite, per ſuaſe- 
rit, quidve impudicitie gratid fecerit, donum præbuerit, pretiumve 
quo is perſuadeat dederit, perfetfo flagitio puniuntur Capite, imperfelto in 
Inſulam deportantur. Corrupti Comites ſummo ſupplicio adficiuntur. 
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In the GRE EK Empire, 


= —_ = — = _ 


THEIR Laws againſt this Crime were much the fame with the 
0% Ben. L. 8. Lit. 1. de Roman. A Pathic was never afterwards (5) admit- 
pofulande. l. 1.5.5, ted to plead or ſollicit Cauſes in any Court of Law 
or Juſtice; unleſs it could be made appear, that he ſuffered ſuch an 
Abuſe by Violence. | 1 5 \ 
Bur this was only a Proviſion in caſe he eſcaped legal Puniſhment : 
for both the Agent and Patient in Sodomy were to faffer Death for it; 


_ (00: ad, yrs 3 ge. and that fort of Death prevailed, as we learn from 
au a bens =% 7 (i) Harmenopulus,) which Juſlinian's Code had left 
a ye Be, in force from the Law of Conftantius, viz. Behead- 


are, dennen roi, Har- ing. But if the Pathic were under Twelve years 
men. L. 6. Tit. 4. yi &02A- 


My of Age, his Childhood excuſed Him from .Puniſh- 
ment. | 1 
1, (6) Le, u 3 IF Sodomy were (k) attempted by Violence, the 
$4 injured perſon or Friends, might kill the Aggreſſor; 
as by the Roman Law of Hadrian. wank 261 36 
SOLLICITING to Sodomy, and all pimping or intriguing for it, 
(3% 0 utter gan; Was ſeverely puniſhed, by a Law (Y which ths bor- 
Tab, 29 agile, J. rowed (and indeed tranſlated) from that of the Ro- 
Gasdber, . . . 
ON; in} deim. pa, reax- MANS, & Puero Stuprum &c. cited in the Conclu- 
PanrArxondtrra ad agg. ſion of our Account from the Civil Law. If the 
Ns nos 24579 Crime were perfected, theſe Sollicitors and Acceſ- 
T. Fi-. B. [Bana L. ſories ſuffered Death: if diſappointed, they were 
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1.5 0 ' baniſhed for ever, The bribed or corrupted Com- 
panion, who ſhould have guarded the Youth, . was fo dye for it in 
cither caſe. REES wo RS od > ale Flag 
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CA. x. Of Sopony cid'Bivriabtis 
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ein videnter ihveftigeverit, 


Monaſteries, and kept in cloſe Cuſtody thete. But 
if a Perſon had been forced to the Crime, and be- 
came afterwards: the firſt Detector of it, he was ex- 

cuſed from all Puniſhment. A married Man, guil- N preg oa —— ak 
ty by _ or Conſent, loſt his Effects immedi- gen © inferens quilquey 


1 


: ; 22 vemmnrnns, 
ately to his Children, or Heirs at Lay: the Wife, & imme explere dinoſi- 
retaining her Dower, and all poſſeſſions that be- ber en 0, 6 nei hu 
longed to her, was at liberty to Marry another i —Habemes autem Ux- 
Man, when and whom the pleaſed.” |. fe, ruraom con 
e Filii, aut Hzredes ligirimi poterunt obtinere. Nam Conjugi, ſul tantùm Dote 
perceptà, ſuarumque rerum integritate-retentd, nubendi cui volwerit indubitata ma- 
nebit & abſoluta licentia. { Lindenbreg. p. 71. 72. + - | 


Amongſt the FRANKS, 


The Capitulars of Charles the Great and his Son Lewis have a Con- 
ſtitution upon this Subject. But the moſt of it being only an Ha- 
rangue againſt the Sin, I ſhall take no notice of any but the latter 
patt of it; which was added, (ſays Baluzius, in his „ uw woo 
37:7 fas if ibw. i 4 ; 3 einn e 1 3 re 
otes, Tom. II. col. 1257.) by the Emp. Lewis, © M.6 . 
„We know, (fays he) (a) that the Roman Law, fun Crminun er 
Criminals to be burnt. [Obſerve here, what I gt. 70, Sufis, ut 
laid before, of the Authority of Karies Breviaty, de. de ae 
and therein Valentinian s Law upon this matter, in inveas fuer, nos cum . 
theſe Weſtern parts.] Therefore, © we would have gem vale punire, { Bulss. 


| | 8 % : 3 2 30 | 3% 2. # oo / TO 1 \\$ 6. Goldaft 0 
e you know, that we will puniſh both the Agent, Tom. Hl. p. 124.] 10 q 


and free Conſentient in this Crime, according to the Roman Lay, 


The GERMAN S. 


ing Edie, A. D. 266. b. eie v9 the Panel, rang] ener RK 
e That whoſoever ſhould be ſo far carried away = f urnee cor- 
e wich the fü and fee „ee. e poribus Heminam ingenuo- 
'© with the fury and licentiouſneſs of his Luſt, as N 
* not to ſpare the Bodies of free Men, ſhould for N > medio pg 
euch a deteſtable Crime be publickly burnt. Nen. E P. 226.1 ax tis 
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S ECT. IL. Of BxesTIALITY. 


| In all the Heathen Antiquity of Laws, there is a Silence m uch 10 
be wondered at, upon this moſt brutiſh ſpecies of Timpuriry. Either 
it was not ſo much as practiſed amongſt them; and that would be's 


edly it has been practiſed: or if it was, tis odd they took no notice of 
it in their Laws; being a Crime as notoriouſly againſt the Light, and 
to the Confuſion of Nature, as any can be. Bur whatſoever may have 
been their reaſon for conniving at it, we may conclude it was in uſe 
with them, and very early too, from the early Proviſion whick God 
made againſt it, when he gave Laws to his peculiar People 
118; The JE w s. 10 We & 19 * 
THESE were ſelected from the other Natiots of the World, which 
continued heathen; and guarded by many Judicial, as well as Moral 
Conſtitutions, againſt both the idolatrous Worſhip, and the vicious 
practices of their Neighbours. To them was given a very ſtrong Law 
againſt Beſtiality. 1 
LEVIT. XX. 15, 16. If a Man 17 with a Beaſt, he ſhall ſurely be 
(Y put to Death, and ye ſtall ſlay (H) the Beaſt. And if a Woman approach 


| horrid Reflexion upon Nations which profeſs Chriftianity,” where utid6tibt- 


unto any Beaſt, and lye down thereto, thou ſhalt kill the Woman and the 


Beaſt : they ſoall ſurely be put to Death; their Blood ſhall be upon them, 
(**) Shall 10 be put to Death.] Tho' this ſtands abſolute, without 


Addition; and therefore, by the Jewiſh Rule, ſhould ſignify Strangling : 
yet, as Bp. Patrick well obſerves, the words Their Blood ſhall be upon 


them, in v. 16. relate to the Man, mentioned v. 15. and to the Vo- 
man in the ſaid 16th, v: for a Beaſt is not capable of puniſhment, 
and therefore thoſe words cannot extend to if. So that the Death for 
theſe offences in either Sex, was Stoning. And ſuch was plainly 
% Seld. deSynedriis. L. 2. the Practice of their Courts: Lapidandos fuiſſe, (p) 
Skin >. ME * Tr cConcumbentem cum Beſtid; Mulierem attrahentent 
in ſe Beſtiam, &c. But a Proſelyte of the Gate was to be beheaded. 
[ Selden. De Jure Nat. & Gent. L. 7. c. 6. p. 813, 814] ' 
(+) 4nd ye ſhall ſlay the Beaſt.] This, as was hinted before, could 


not be for any puniſhment to the Beaſt; in which, being a ſubject in- 


capable of Moral Law, neither the Obſervation nor Violation thereof 
(a) Seller. De ure Nat. & Cal be —_— But the Talmudiſts (q) account for 
Gent. L. 1. c. g. P. 4. it thus: that it was done, leſt the fight of the Beaſt, 
made remarkable by ſuch a lewd Conjunction with it, ſhould irritate 
the Luſt of ſomebody elſe to offend in the fame manner; and by that 
means bring himſelf ro Deſtruction, as the former Criminal had. And 
alſo in cn Sanck to the Criminal puniſhed ; that after he had ſuffered 


Death, his Name might not bear the Infamy and Scandal of ſuch a fact, 


which would riſe afreſh upon him every time the people ſet theit Eyes 
upon that Beaſt. Bp. Patrick adds another reaſon ; to prevent mon 


Birth: and another from Bochart ; that the Beaſt was killed, as an 


Inſtru-· 


is 8 


CA. Xx. Of SoDownr ,s TAI | 
Inſfrument in the Crime: juſt as a Forger Deeds is hanged with his 7-22: * 
Pen and counterfeit Seals, Gc. An chis (fays the Biſhop) is uſeful 


too for an Example; tho not to other Beaſts, yet to Aſen: whole con- 
cern it is to conſider, that if Beaſte were not ſpared, ho Were nbt 
capable of ſinning, hat would become of them, who committed ſuch 
Crimes againſt the known Laws of God, and the Impreſſions of Na- 
eure 10 (AE In truth, the moſt probable reaſon of all, is, to ſer a 
Brand of Horror and Deteſfation upon the Crime. This agrees with Bo- 
chart; and with Philos dn wibrois del on UTHCETHOR 3 and Mr. Selden him- 
ſelf (r) gives in to it, in this and the like Cafes. % . 
But Philo agrees alſo with the firff Reaſon of Bp. Gem. L. 1. e. f p. "Fl 
Patrick: for his whole Sentence runs thus; | The nin, T fo p08 14% 
Beaſt was ſlain] (s) © becauſe it had been an In- , genes, dos . 
« ſtrument in ſuch odious Crimes; and withall, 78% , Lore 
ce that it — * forth nothing monſtruous or 
chful, as 


ce reproa es to proceed from ſuch abominable mixtures. 


TRE ROMAN, or CIVII Law ſupplies us with no Proviſions 
upon this Head; unleſs thoſe againſt Sodomy might be ſtrained to all 
unnatural Conjunct ions either of Sex or kind. © 


Bor in the EAsTENN Empire, we meet with % eg in 
ö 1. ä 1 „6 | 12 1 xavaoxgrei wert. 
one, (which muſt be later than Juſtinian, ) (t) that Err TH. 37. 1 86. 
ſuch as made uſe of Brutes for Luſt, ſhould have 5 ) 
their Penis cut off, VVV 
TE Capitulars of Charles. and\Lewis, among the FRAMKs, ſpeak 
ſeveral times of this Crime, and inveigh againſt it: but Penance. was 
got moſt into faſhion then. However, we have one Chapter there, 
which threatens a Civil Puniſhment : where (a) ſpeak- „ „ „ 1 
. 7 al; 3 b th 5 | . (#) Capitular. Car, M. & | 
ing of Beſtiality, Inceſt, and Sodomy, as cenſured by «4. L. VIL e356, = Qui 
. 5 . | 8 quis ex num e ti 
the ancient Council of Ancyra, the Law determines ; 5 9 A ( ei 
ec that whoſoever ſhould be guilty of any of theſe, an Sabel cem, 
cc ſhould . either dye for it 5 or, if his Life were EM N 2 N 
« granted him, perform full Penance, according ffir ages Linie. Tom. 
ee to the 16th. Canon of che ſad Counci el n 
to the 16th. Canon e: (aid: Council. That 0 


Council was five Ages before Charles the Great; and enjoined a Pe- 


nance of Twenty or Thirty Vears continuance. 


THIS is all I have met with, down to the Period 1 reſtrain my 
{elf ro, in the Antiquity of Secular Laws, both upon the preſent Ar- 
ticle, and all the other foregolng Inſtances or Kinds of Lewdneſle. 


So that now I haye kniſhed the_Firft Title of this Work, and muſt pro- 
on 5 wr remaining; which yielding leſs variety of Subdiyifions, 
and Political Conſtitutions upon chem, will 8 

itical Conſtitutions upon them, will probably, all together, 


ke up lefs room, 
up lels room, 
6 4 ft „e IS FY 
Yy 


this one Title of Impurity. 
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S 13 
Of PROPHANE SWEARING, and CURSING. 


HES E are Offences committed, the firſt of them directly a- 
gainſt the awful Majeſty of Go p, but with Conſequences alſo 
againſt the good Order and Intereſts of Mankind; the latter, prima- 
"ly againſt the Tenderneſs which we owe to our ſelves, or to other 
Men, but the Prophaneneſs of it inſults Religion as well as Charity, 
They are both of them included by Civilians, Canoniſts, and ſeveral 


other Writers, in the general Notion of Blaſphemy : only Curling is 


diſtinguiſhed, as a ſort of Blaſphemy * Men; and Swearing as a 
lower ſpecies of Blaſphemy againſt God. oo hoy" 
SWEARING, Call it vain, or Profane, (for they are much the ſame, 


what difference ſoever the Fewiſh Rabbies made, which we ſhall meet 


Dejeratio ad Blaſphemiam with in its place, ) is the | looſe and wicked Cuſtom 


leviorem pertinet; quæ eſt | rrilline . 3 mw 
A pn CR of ſuch, as upon uy occaſions, or no occaſion 


viſſimis aut nihili rebus, invo- At all, invoke the ſacre name of Gop Or CHRIST, 
candi in Teſtimonium Deum, | 


aut Dives, aut jurare per c. to confirm the Truth of what they ſay. And the 
Co ark ja ve; Caſe is, in ſome reſpects, rather worſe than better, 
L. 3361 e when they ſwear by the falſe Gods of the Heathen, 
or by the Saints, or by Heaven, or Earth, or any other Creature; as 
I ſhall give you the reaſon preſently. i Mont natal Yo 4 
' SWEARING by GOD, or CHRIST, in ordinary Converſation, is 
highly Shocking aud Offenſive; - becauſe thoſe venerable Names; which 
ſhould never be thought of without the urmoſt Reverence, ) ate undiſ- 
criminately and protncly rolled about, to patronize a raſh, (perhaps 

) Reſolution; an idle and uncertain Story; and per- 
haps ' a Lye z to ſerve an unaffected Ornament of Speech or 25 an 
Expletive, and By-word, to ſupply the want of Senſe; or however, 
upon Occaſions that have no juſt Solemnity or Neceſſity to autho- 


rize an Oath. But ſome ſorts of Swearing by God, do properly par- 


take of the Nature of Blaſphemy ; and are accounted ſuch in Civil 
and Canon Law, and in the reafon of things. As Swearing by his 
Heart, Head, Hand, or For, or any other bodily  Member;, erronc- 
oully ſuppoſed,” and blaphemouſly aſcribed ro Gg, who is a Spirit, 
and bas no Bac, or pirts of 2 Boch: for of? fete of Kate 
* P. Greg. Tholef. synt. MY, is &, Tyibuere Deo quod ei non convenit; to a- 
* * dune, 4 vi ſcribe to God what does not belong to him, but 
Nor, 57: Julfiniani. (Edit. debaſes him. Sweazing alſo by the Blood or Wounds 
* of Chriſt, + has been looked upon as Blaſphemy: bur, 


I think, 


5 
* 1 „ 
FL —— ith... 2 ” 
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U think, improperly ; for cheſe muſt be aſcribed to Chriſt; 28. Manz 
ae win? id ellos reds ogIp aofiorns nods ob 
To Swear by the Gods, of the Heat hen, is in effect to own them for 
true Gods: for what Power have they, to vindicate Truth, or puniſſi 
Falſchood, if they are not? And if the Swearer owns them to be ſo, 
he muſt be an Idolarer: if not, he is a Blaſphemer till, in aſeribing 
that to other Beings, which belongs only to God. The Caſe is no 
better, in Swearing by any Saint in Heaven, or by Heaven itſelf, or 
by any other Creature: for what is this, but owning an inherent and 
independent Power, and an univerſal Knowledge in them, which They 
have not, and only God, has > Tribuere Creature quæ conveniunt Cre- 
atori T, is another eſtabliſhed Rule in judging of 1 Nele ub wer 
Blaſphemy. The Heathens themſelves very often 
ſwore * by what they knew to be mere Creatures, | 504 3; %. 
out of a pretended Reverence to the name of God: Mbit), in att. 
and for the like Reaſon, it was f in uſe among : 
the Jews. But our Saviour has ſufficiently condemned that poor E- 
vaſion, by ſhewing, that to Swear by Creatures, (tho it were not to 
pals for acknowledging a Divinity in them,) has a neceſſary reference 
to the great God who made them, and to whom they belong: ſo 
that He is tacitly ſworn by, and His name profaned, in uſing, 7 heirs 
on {uch occaſions. Matth. V. 3 45 bk 36. J ſay unto yon, Swear 
not at all: neither by Heaven, for it is God's Throne; nor by the Earth; 
for it is his Footſſool; neither by Jerufalem, for it is the City of t. 
great King; neither ſhalt thou | Swear by thy Head, becauſe thou canſs 


not make one Hair white or black. And St. James forbids to Swear 


either by Heaven, or by Earth, or by any other. Qath. Jam. V. 12. 
IuIsõ practice of Common Swearing: has many things that might 


” 


be farther. ſaid againſt it; bur I ſhall only, here, take notice of two; 


The one of which makes it of ill Conſequence to the Swearer, and 


the other to the public. The one, is a prudential reaſon, why Men 


mould avoid ite but if they won t, che Other is a very good political 


| Tas firſt is, chat it ſpoils: Men's, credit, even when they aim to 
be the more believed by it. Philo has a judicious Remark of this na- 
ture; 


e; Where he ſays they are Fools, who think te be believed the ra- 
cher for ſuch Oaths: ee b 

« of wile, Men, the Cuſtom, of Swearing often, is nip, eie i, we- 
8 A Inne oh 3 „25 2 5 Sg nud huPograov.. Philo, de 
an Argument, not of their Credit, but of their: Legib. fpecizd. Ad 3. 4, & 
115" IO 2 / ĩ · A ot RD. et Rane capita. p. 770 

„want of Credit, And ſo it certainly is: tis cut... 
ting the Throat of a Man's own Reputation for Veracity, when hin- 
elf does not expect to be believed in any ordinaty matter, : without 


an Oath to atteſt it. And that Oath is to no purpoſe too, becauſe 


a Habit of Swearing has made Oaths ſo familiar to him, that is plain, 
Himſelf lays no great ſtreſs upon che Sacredneſs of chem ? what Strength 
then can chey add to any thing he fays?.. Belides, that by Swear- 
ms lo pro 2 ly, and *. all. We = ſhews:ble has: r A 


TS 
, 
” 7 


L.4.\33 wav 


ellen. de Synedriis. L. 2. 


„r becauſe in the Judgment 0, 5 f e. 


195 
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God, Religion, of Cinſcience in him: and therefote is Jeſi to be ttt 


ed, than another Man that tells his Story in a plain and modeſt way; 
without che uſe of Oatlis; for ſuch a Man may be eſteemed to have 
Conſcience, till it otherwiſe appears he has not. 


Bur the politica) Reaſon, why Magiſtrates are highly concetned to 
ſuppreſs Common Swearing, is, that it naturally 
which is deſtructive to the Safety, and all the Intereſts of Mankind, 


eads to Perfury ; 


A cuſtom of Swearing lightly and profanely, enervates by degrees that 
inward Senſe Men ſhould have of the Obligation of an Oath, and the 
inſeparable Connexion it ſhould always have with Truth. The Com- 
mon Swearer muſt undoubtedly (in the Courſe of ſuch a Habit) very 
often ſwear to what he knows or believes to be falſe ; and oftener ſtil] 
to Uncertainties, or what he does not know to be true: what ſcruple 
is ſuch an one likely to make of {wearing accordingly in a Court of 
Law or Juſtice 2 It can't be pretended, that the Solemnity of giving an 
Oath there can make any awful Impreſſions more than ordinary upon 
him : for to our ſhame, (in England at leaſt,) it muſt be faid, the way 
of giving Oaths in Courts is fo far from a due Solemnity, chat peo- 


ple can 


ardly hear what they are ſworn to, or know what they are 


doing. So that if there is not a previous Fear of God, and ſtrict Re- 
al to Truth and Conſcience, (which the Common Swearer plainly 


not,) he may, 


(and probably will upon occaſion) ſwear as freely to 


Falſhoods or Uncertainties in a Court, as he has been uſed to do in 
private Converſation. A Heathen Philoſopher, Hierocles, in his Com- 
ment upon Pythagoras s Precept, ZiGs bx, | Rewerence an Oath, | was 
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Hierocles in Carm. Aurea Py- 


chag. p. 34. 


ſenſible of this Effect, when he faid, * © that it was 
ce not only deſigned to inculcate the ſw earing true, 
te but abſtaining from the uſe of Oaths [in Con- 
ce verſation.] We ſhall be ſure, ſays he, to ſwear 
ee with due exactneſs, [when we are called to ſwear,] 
te if we don't abuſe an Oath [by uſing it too free- 


c ly:] for by a cuſtom of Swearing, one eaſily 


« falls into Perjury: and by a Reſervedneſs to [or, a ſparing uſe of! 
“ Oaths, we ate enured to a greater Awe in obſerving them. 

CURSING is the declarative Act of wiſhing ſome terrible Evil to 
another. It may either proceed from a ſettled Malice, or from raſh 
and paſſionate Reſentment, or from nothing at all but a vile Habit 
of ſpeaking which wickedneſs and Affectation have brought Men into. 
But whatever the Principle be, which Laws and Lawgjvers cannot al- 
ways judge of, the AF is juſtly puniſhable, (eſpecially where it is pro- 
Fane, or impious;) and deſerves more Laws againſt it than Antiquity 
yields us. I call it profane, where the Name of Gop is uſed along 


2 


with it; or if it is not, yet where the Curſe can only be executed by 
bis Power, his Providence, or his Juſtice. I call it impious, where the 


Devil is named Executor of the Curſe: for ſurely Chriſtians, who have 


renounced. the Devil and all hit Works, are never to ſollicit his power 


(whatever: it is,) or his malice to exert themſelves; If ſuch Curſes are 
„ Ye | 1 I 


denounced 


can i. Of ANI SV AAT, aid Cie. 


denounced againſt another Man in earneſi, tis a ſign of the moſt un. 
charitable Rage and Paſſion); which is a great Advance towards Mus. 
der, and too often ends in it: if in eh or in 4 common way of fprak- 
ing only; tis either an Indication of Arheiſm, (char the Carler believes 
nothing at all of Divine Providence in this World, or Damnatibn in 
che next ) or elſe, tis ſuch a mixture of Profaneneſs or Impiety and 
e ee eee 
il a Man curſe himſelf. | | e 0) ew, gut 
I HAvE been the larger in this preliminary Diſcourſe, becauſe, theſe 
Sins being extremely common, even Magiſtrates, as well as people, 
ſeem not to have a due ſenſe of the Heinouſneſs and Miſchief of them. 
But I muſt now look into that little which Antiquity gives us in their 
Laws againſt them. Our conſtant method is to N ee 


= The Jews. BS 
 Tax1R Law had two diſtinct Precepts, which their Doctors apply 
againſt Swearing ; the one, by falſe Gods; the other, vainly or pro- 
fanely by the true God. an 


TRE firſt is, Exop. XXIII. 1 3. OS. Make no mention of the Names 


of other Gods, neither let it be heard out of 7 Mouth. Dots 
Tu Jews underſtood this Law, againſt vowing or ſwearing by the 
falſe Gods of the Heathen. He that was guilty of . 5e be Jure Nat 
either (a) was Scourged. And they had reaſon thus & Gent: L. ade. 13. p. 270, 
| n . 1 271. & De Synedr. I. py Eo 
to underſtand that Law; becauſe it was expreſſly 11. P. 493. & e. 13. p:548. 
provided by another, that when they were lawfully required to take an 
Oath, they ſhould do it hy the true God only. Deut. X. 20. Thog 
Balt fear the Lord thy God: Him ſhalt thou ſerve, and to Him fhalt 
thou cleave, au ſwear by His Name, OO 
Tux other is Exop. XX. 7. Thou ſhalt not take the Name o 
the Lord thy God in vain: for the Lord will not hold him guiltleſs 
that taketh his Name in vam, — N 
Tus was alwas underſtosd both (b) by Jews ( Bp. Tei, inlocum, 
and Chriſtians, not only to prohibit Perjury, but alſo light and idle 


2 


Swearing in common Converſation. And the ſame is the ſenſe of that 


other Text, Levit. XIX. 1 2. Te ſhall not ſwear by my Name falſely nei- 


ther ſhalt thou PROFANE the Name of 8 [i. e. fays Bp. Patrick, by 
calling God to witneſs to a frivolous thing, or to a rafts Reſolution :] 
I am the Lord; [and therefore expect the greateſt Reverence to my Name. 

By vain Swearing, the Fes, (grounding on the Third Command- 
ment,) underſtood, (c) I. Where a Min'fwore to e ee L. 
that which every body knew to be falſe. II. When % 
he ſwore to a ſelf-evident Truth, or what no body doubted of. III. When 
he {wore to make vain (ot not to obſerve) any Precept of the Law, or 
to do any thing that was forbidden in it. And IV. When he'fwore to 
do a thing which was plainly out of his power. A Man who wil⸗ 


3 


fully and "knowingly was guilty” of uttering any fiith Oath, was by 
the Diſcipline of their l Kt Pra 


We , 


ers, to be Scourged. And till he had ſuffer⸗ 


ed ſuch Scourging, (for this indeed reſtored” him to his Fame,) he was - 


not 


Swearing. 
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[ Excommuni- 
cation.] 


f PRorANE SwWhanking, nd OU AAN. Taru 


thing ſworn to was. 
| (+): Gnesen Ded es- (el. to be Excommunicated, (according to the Talmu- 
nuncitrit, five oſcitanter, five diſts,) was He who had pronounced the name of Gov, 


cum Juramento, verbis clati- 


2 5 eit her careleſſly , or with an Oath, in paſſionate of 
e. C. p. 1. - - moiſy Talking, Of ſuch as theſe, we are told; (/ that 
(7) 166.p.514 He who heard the Man thus offend, was obliged 
to denounce him Excommunicate, or be himſelf Excommunicated 
for his neglect. This Excommunication, therefore, was extrajudicial; 
any body might give the Sentence, and it was to be done preſently 
upon the Offence: the Perſon before whom he ſwore, or took the 
name of God in vain, was to ſay immediately, Let this — | ſuch à one, 
nameing his name, ] be Excommunicate. |Shammatha.| Or, if the Per- 
ſon were unknown by name, Let this Man be Excommunicate, 
THE Effect of this, by their Common Law, was, that the Cri- 
(20 wid. P. ir. minal ſtood deprived of all liberty (g) of publick Cons 
verſation, till he repented, and got the Sentence taken off. He was 
accounted no body; fo that if nine Perſons were together, he could 


not make a tenth. And if the Court thou ght proper to interpoſe, and 


bury 4 


Perſon than his own Wife and Children; nor, if 


highten his Incapacity, they might diſcharge him from being at ay 
Fraſt or Entertainment where three Gueſts appeared; from putting up hir 
Prayers in a Congregation of ten Perſons; from having any Aſſeſtance to 
Corps of his Family, or to Circumciſe a new-Forn Child of his. 
But whether they added theſe, or not, it was the received and con- 
ſtant Cuſtom, chat he was not 7o fit within two yards of any other 

n died, was there 


to be ee for him. voi lic 
As this was only their leſſer Excommunication, deſigned to bring 


0% tid. p. 516, 517.) the offender to Repentance. (5) there were Thirty 


Days allowed him (by the Judges) after this firſt and private-Cenſure, 
to return to a better Mind, to Repent, and ſubmit. to Orders: Vet 
ſo that, withall, they might in the mean time ſubject him (if they 
thought fir) ro SCOURGING. After thirty Days Contumacy, how- 
ever, he was connived at for other thirty Days, under the like expect- 
ation of his Repentance : If in that time he did not ſollicite for Ab- 
ſolution, the Greater Excommunication, | the Cherem, | or Anat hema, 


was denounced. upon him; which included whatever udgments or 


xecrations were either expreſſed or ſuppoſed in the Oath or Curſe he 
had uttered. The Form was; Let ſuch a one he Anathema, devote 
and Execrable; Let the moſt. dreadful Curſes be upon him; Let his Oath 
be upon him; Let Excommunication he upon him: that is, that Whatever 
was horrible, che Vengeance of God, the Hatred of Men, and Re- 
0 | 1 jection 
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on from all Society, might fall upon him. No bod ymighr ha 
— wich him; or ome 2 unleſs ſo far as to. Un 
from periſting thro! want. To prevent thir indeed they made him 
a little Tent, or Cott: "RI he Knight live by himſelf, and have 
Neceſſaries brought to Im. There may be no nted to add, that he 


was excluded from the Temple , and "al Bb Aﬀfemblies fo Religion. 
[Seld. ib. c. 9. p. $22] 


THESE Methods of Finden were F in —. 4 time 


of their Captivity in Babylon, (i) when their Sanhe- 0% ite de t 
drim could not exert themſelves in fining, ſcourging, . Jo Br 14Þ ht 


or otherwiſe puniſh bing, Offenders: bur they continued the practice, as a- 
bove, after ned from their Captiviy, and had regained theit 


political Power. 
CURSING alſo, by the name of God, was ſubject to the Game 
Cenſures. (k) He Tee N it, Was to Excommuni- | 0 Ibid. L. a. c. 11. p. 497. 


cate the Offender, or to be Excommunicated himſelf So Selden, from 
Maimonides. An Offender of this fort () was pu- ch id. C. 18. P. 562. 


niſhable too P Scourging, if he uſed the moſt holy Name in his Curling, 
And this moſt holy Name, ſays Hottinger, (m) 177 (m) Horriager: De jure 


Hebræor. ex R. Levi * 
not only the Tetragrammaton, but the name of Faß, airs. f. Bb. 


Shaddai, Eloab, and the like; or any noted Eyithet 4 Artributs of God, 


as the Merciful, the Fealous, &c. And he that a Te was to 
be ſcourged, as well as he that curſed another. 


Amongſt che GREEKS, 


We. have very little to offer z Hur there is ſomething. Profs 2 
was à very common Pra ice, With them; and yet we have ſome Re- 


mains of Teſtimony againſt it, in a Cuſtom. of the more religious of 


them, mentioned by Fhavorinus; and this was amongſt the Arhkzxr- 


ANS. c Ma TI 15 (1) 1 is Swearing Ellprically.. 
ec For ſuch was the way of the Ancients, Crs dries: oh Imus 50. is 

« not to add ©, out "if Reverence to Religion ; "i 53 non, 7 
« ſo that Men of the beſt Characters for Virtue, wn 1 * 


ce were wont to expreſs their Oaths. only in chis 7 3 pd. rae bog Dot 
cc manner » Ma I P51 ſuppreſſing the name 8 Ez _— Lexi 
6 of Go. We have allo the Teſt; nony of ha * 0 


In his Precip of ve: for 950 eee Who nor d di 


proteſts againſt Profaning th the name of God by a Wh 39g. yain uſe of 
it on all Occalichs, which e common Swearers are notoriouſl ly. uilty of; 
but reſently al after, \ lays down his mi ind how. he would have RY peo- 


le” ealt with, 174 is, indeed, in a particular Caſe: bur che Reaſon cx 
5 to their ; Jaſtances 88 as a pra F. 4ſon 


Pers 1 = 6 20 ») ee 679 . 
5 be An) no ſuch thing (fa He) 2 7 125 7 1 88 . Alen. 
4. El" eee. ri d m- 

«give Credit to a a © g or ü th 


x e 

60 it, in the fellin ing 0 Pak © 

* reanſpres in 15 Dh, 
te thirty years 0 TI who h: 


h ppens to be 


or to come in at that time; may puniſh t 


1 


ad wit 


5 85 1 770 lies bo- 


Curſng. 


(7) 2, TO Worms 7 
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r as 2 Betrayer | of the Laws of his Country. $95. 10 Bi 


| ſevere a Penalty would be diſproportionable; and is not to be extended 


Tongobard. LL. L. III. Tir. 24. 


of ProFANEDSWEARING, and Cons ix. TI 11 


& ſoundly for it, without being liable to an Action. And he hot on. 
« ly might, but was obliged to do ſo; for it follows; whoſoever ſhall 
ee be negligent and regardleſs in this matter, let him be reproached 


* 1 with 4 4 4h 
Fa 


n From the Ro MAN Cuſtoms, s, 
We have a ſort of Teſtimony (ſuch as it is) for Reverence at leaſt in 
0 Pluarch. in Queition, Swearing. Plutarch puts the Queſtion, (o % Why, 
8% Ka, 3 et ls When their Children ſwear by Hercules, they dont 
E e ſuffer them to do it within doors, but make them 


Thr» To 20 &; O- 


ee bay. To Þ dn ©, go out into the open Air? After ſome other Con- 
mi, piAnnav $170, k | a N 
iy ovens Kon, jectures, he offers this from Phavorinus: (p) © that 


cc jt was intended, to reſtrain them from a facility and raſhneſs” of 

« Swearing, in general. For (ſays he) by ſuch a Preparation, there 
ce js a Delay made, which gives them time to conſider. And the Rea- 
ſon why is formality was obſerved to Hercules, and was not common 


to their other Gods, he ſuppoſes ro be; that Hercules himſelf is ſaid 
to have been fo religious in the matter of Swearing, that he never ſwore 
but once in his Like and that was to Phyleus the Son of Augeas, * 

| , a 


(4) Nov. 77. F. 1, 2. Qui- 
Fa: — & blaſphema % 


& Sacramenta de Deo [ mg | Ar Tr err] 1 nan 30 
947] jurant ; — per code es, and ſtrange Oaths with relation to God; as ſwear- 


Caput Dei, & his proximaa „ 9 1 | ; i 

verba. Ge. ing by the Hair, or Head of God, and the like: for 
F | ; r ol Si 15 A CEACRIERIFT? 1 

which the puniſhment aſſigned is no leſs than Death. But ir muſt be 


ww 40+ ww - 


Body to Gop, who is à Spirit, and whoſe Divine Nature is degraded 
by ſuch material and groſs Conceptions of him. Yer Denys Gothofred, 
in his Note upon the Title of this Authentic, reckons Him within it 
alſo, who perwverts the Bleſſings of God to Oaths and Execrations ; as 
Swearing by the Blood and Death of Chriſt; and Him too that lightly 
and vainly ſwears by the Name of Gop: for he eſteems it Blaſphemy, 
when that in God which is ſacred, as his NAME and Wokb, is ren- 
dered vulgar, and profaned by ſuch an uſe. But I can by no means agree 
with him, that theſe were within the Intention of this Law: for ſo 


by any forced Conſtructions. However, it is plain by the letter of the 


3 ; 4 
: 
— 1 * 
- 


c. 10. Capitular. L. III. c 42. 
Addit. III. ad Capitular. c. 94. 


527 Baluxium & Linden- 


* 
. 
* 


of the King, or his Sons: But the Puniſhment ſeems to have been! 


, g * - + ads F 8 l * Ar) 
$334 . * n r * *¹ 2 4 55 . x 
L LO od RE — * . 
* * a Wo EIFS YES Fo 8 Tow os 
* 95 . * 1 . ” 
= % oi - 
Oy * 1 1 
\- \ | 
/ 1 ” 
5 — 
« 


* 


— 
4 7 - * 4 
** * 9 * » g 4 v A 3 25 £ 
: 11. F 
4a 7 * * * 4 
o . * 7 
1 
4 1 7 * F 8 * >” - « 
* 3 ) 7 PN x 3 J 
* 1 R 32 7 ' : 


b | lantis, ] aut qui mali Dzmo- 
guilty of raſh or ni 25 Saereler ad- 


Devil's name, 


| L. 5. 19]. 
red-hot Iron. n 


CHAP. It. 


& + 


more briefly thus. (a) I. Tribuere Deo quod, j NOR. ( f. Greg f Sung 
convenit. II. Detrabere que. ejus ſunt. III. Tribuere Jui l., 33. f. Ba. u. 3 


regard to the Scriptures,) 
fancly miſipplied. All th 


* 


f ' 2 7 f I » Con- 
lows it wih chis Remark 3 ©, It | was hard indeed to Sap Religionis' gr 


© ſuppoſe, that He would, ſpare his dum Relations, Fo L. TY 
<< who with ſo much. 


nuch J fions upon the 


3 
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temers; Swearing, and 


33 4 oh | 3 6caret, Labia caridenti ferro 
J G 80 or curſing by che Kameruner. Fg. Bath. 
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Harde their Lips ſeared evith a i L. 10. fol. 215. a. Lefleks * 
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0 the Civil Magiſtrate, with regard to the Honour of God, is well g 
ſerved by Amelot de la Houſſai, where he ſpeaks of the Proceedings 


F BIAS f REM Ti th 
Bur whether the Safety of the Public be concerned, or ot cons 
cerned in the Puniſhment of Blaſphemy; yer how properly it belon 2 


"= 
* 


0 U 85e det Magens 2 in this Cafe at Fonice. e The concerg (e), lays he, 
di puoire 1 Inguria fatts ala “ of the Civil Power herein, is to puniſh the Af. 

ivina; di cui i Pren- _ - Wt ito, i Ci als 1 
_ c Magiltrati ſono 5 8 front offer ed to the Divine Ma 3 whoſe Ser- 
Fizio « © Onore, ch tata „ vice and Honour Princes and Magiſtrates are fo 
n much more ſtrongly obliged to take care of, as 
della fua vendetta. D'onde cc he has put the Sword into their Hands, to be the 
bifogna conchiudere, che ſen- _ k | 0 
do i Sourani incaricati dela ©© Miniſters of his Wrath and Vengeance. From 


cura della Religione, raccom- 


mandata loro da Dio tante wi whence It muſt be inferred, that Sovereigns be- 5 
denne din Codice un. ing charged with the care of Religion, ſo often 


ti, devono in Coſcienza un- | 
or ke recommended to them by God, in both Teſta- 
re ER e ought in Conſcience to exert their Authori- 
grandezza dell Offeſs, poiche © pany Blaſphemers ; for the PR of whom, 
>iliruai,—Di mantera che & “ the Inquiſition, [or the Eccleſiaſtical Power] has 


ſpirituali. Di maniera che & 


A 


* 


neceſſario aſſolutamente per (c 4+ CO 5 EY 5 | | 
F Chaſtiſements proportionable to the greatneſs 


tico, ch il Magiſtrato ſecolare c qo | a a Tc: 0; Bt 
ae Foo Suing = gan "oper of the Offence; becauſe what they inflict, is mere- 


1 = 8 So that tis abſolutely neceſlary for 
dele pene corporai. ¶ Ams. ce the Service of God and the Public, that the Se- 


delle pene cor porali. {Ame- UI | 1d | 
— 2272 = ta cular Magiſtrate ſhould Judge | in Cauſes of this 
153. « Nature; to retain every one in his Duty, with 
ce the fear of Corporal Puniſnmentte. WT 


* 


i ) Clari Sent. L. 5. 6. Tr1s Crime is allowed by Civilians (f to be 
Blaſph. 


n. 4 Dambouder. Communis Fort, in the Praxis of Modern Courts: 


1 1 fre dae e ſo that a Layman blaſpheming may be uniſhed | 
Crim, Canon, c. 110. p. 348. FWige for it; that is, both by the Eccleſiaſtical and 
ory on Judge. And it is a public Crime, for 

0) Clarw. L. 5. $.1.v. a. Which any perſon may accuſe : For every Fault, (g) fays 
(5) Cob. L. 1. Tit. 5. _ Clarus 5 that 1s principally an Offence againſt God, Is 
es gn Ae prime a Public one in this reſpect; becauſe every body is 
2 ee concerned in an Offence to Gop, che Father and 
Religionem Hrizeem commit ö Lord of all Men. Which he collects from a 
„ ea aſſage (5) in Arcadius and Honorius's Law, Mani- 
cheos 8c. very full to this purpoſe. 7.27 100 


Bur I muſt leave the Civilians now, till I come to conſider the 


Penalty of the Civil. Law in this Caſe. And we are firſt to look 


mto . in TY 
Ihe J EIS Conſtitutions. 

(i Wel 8 Na. TAE ews accounted it Bl hem 3 (i) when 
& Gent Ly. ed. 254 rhe Hin, Power, Truth, =; hey of the God- 
head was either voluntarily and expreſſſy reproached; or by profeſſion, | 
or any explicit. Act, (as by Idolatry, ſuppoſe,) was pry and impu- 
(%) M e. 18. 5. 266, dently denied. And upon hearing of ſuch Blaſphmy (H. 
they were uſed to rend their Cloat he, in deteſtation of the Crime: 2 
Vg, 18. 37. & ch. 19. 1, | _— 


ena. cf 5 K 4 es, 


TAE Puniſhment! Was n leſs than Deurh," A 
God himſelß: ho on occaſion of the Son of Sen 8 
vict of Blaſphemy, eſtabliſti d the following LVL. 
LIVYI N XXIV. 15; 16. Vhoſoe ver \owhſerh" bit * bear 
Sin: and he that blaſphemeth the name ef the Lord, be 21 Jay: k 
put. to Death, and all the Congregation ſhall cettatn 71 fins Bom 6 Ar ave 
the Stranger, as be: that is born in the Land heir be e the 
name of the Lord, ſpall be put to Death. a Al 

The Name of the Lord.] The Talmudilts if vill 0 0 ac - 15 5 65 
bave it, that except the Tetragrammaton , che moſp 263. 26h. 
ſacred and peculiar Name of God, were expreſſly mentioned by the 
Blaſphemer, he was not to dye for it, becauſe truly the Text ſays, 
the name of the LoRD,. which is the Te maton;) but was to 
be puniſhed with Scourging only. Vet, wi great partiality to them- 
the they. made a, diff erence betwixt a natural born Few, and a Gen- 
tile Proſelyte, of the Gate: ar 1 they put the latter to Death, for blaſ- 
pheming by any of che other Names. (or, rene as they ſtiled them) 
of God; as Sadai, Zabaoth, &c. whether the Tetragrammaton were ex 
preſſed, or not. But Caiaphas and his Sanhedrin ſtrained a point here, 
as. they did in every thing elſe, in their unjuſt ; proſecution. of our Sa- 
our: whom. they pronounced auilry: of Deb, as for B _ 
ve. in 1 7 he laid 107 Ter e bur 


tm, ny not mention 


F 


wa 
died fer: 


the. ws cell. us, 7 manner was, to fa Let Blod 15 
32 which thou haſt broug ht on —_ 7 — 5 2 1 


ter the 2 had 1 7.7 Sheer Hands, 8 the Congregation 
Was to join in toni to Death: [ m) Selden. de . 
he 75 Dead, (in) wy bo to be h anged on 4 Gibbet. N —. 75 
till near Sunſer. But cho an a and (1 fippoſe) a Prbſelyte of 
Righreouſneſ, were to e 3 al] Proſelyte 0) 8% De Jure Nati & 
be Gate was be . ed for this Crime, by Cuſtom Fe 
luperinducel, among 0 on cheſe and ſeveral other otcaſiohst: 
BEFORE we 2 to Athens and; Rome, let us follow the cap 
| rive Ju, Fo 57 hors. a nd chere en ae accidental fone = an 
 traprdulity) Decree D 


1. 1. 1725 Nesten Its | 21 119917 120 Tn 
A Heathen N e 1 0% 2 Wh ibjec aſp 
ing the True Cod; the God Og 


204 


their God, tho continuing ſtill in 


f B L. A 8 f H U v. rel 
ee ſeen the miraculou n of Shadfach, 


Me 9 and Aleduego in the fiery ja 3 caſt them; 
Kobe paying their 3 along with others, tohiv5news | 
erected Idol: which made ſuch Imp: 7 upon him of Reverence to 
„ that he made 4 De- 
cree, and ſent it thro his whole Epics «. that whoſoever, | of any 

(0 Din. NL. . ee People, Nation, or Language, ſubject to him, (6) 
ce ſhould ſſ ak any thing amiſs, [or utter any Blaſphemy, ] againſt che 
cc God of Sbadrach, Me ſach, ond Abednego, ſhould be cut in ws 


de and his Houſe pulled down, and turned into a Dunghil. 
Amongſt the ATHENIANS, IS 
(7) Porters Archavl. o. A public Action lay for 'AoiCaa, (p) or er 


cæ. L. 1. c. 23. 


(4) 174 c. ig. of the Gods and Religion 3 5 which any Man m 


(7) Bid. c. 12. 


175 who would. Their Senate, (J) or Court 
- Areopagus, took: Cognizance of ſuch complaints: and it was allo (r) 
a off the Buſineſs of the Theſmothete, [or ſix Junior Archons, ] to 
goin Informations, by way 0 * againſt perſons guilty * of 
Impiety or Blaſphemy. 

(% Puk. Let. De vitis | e rab of Abdera, or Trios, the Phi 
Ty) pi 5 + $a ax. loſopher, (v) beginning one of his Tracts in this 
e 5 % wm manner; © Concerning Gods, I cannot determine 
hy. e whether there are any or not; for abundance of 
e things obſtruct our Knowledge upon ſuch a Queſtion : the Atheni- 
ans baniſhed him from their City; and publickly burnt his Books; ſend- 
ing about a Proclamation, to oblige all who had them to deliver them 
UP, chat they might be effectually ſuppreſſed. 

DIA ORAs of Melos, — Philoſopher of that amp, (bar 

(% LaBare, De ia Del e. more poſitive, for he (r) affirmed chere was no God,) 
„ Qui nullum elt emui- was forced to fly from Athens on the fame ſcore. 


nd Deum diceret „ob eam- 


que Sententiam nominatus Far, As Diodorus he Sicilian tells us, (u) cc lying 1 un- 
00 ae . « der the Scandal of this, and fearin the Reſent- 
2. K. F 10 25 . © ments of the People, he fled out of Attica: but 
= 2 be Athenians followed him with à Proclamation, 
EE 13. p. 137 E 4 r a Talent of Silver to any Man that ſhould 
1 cc m. | | 

19 650 fuer. u Aena. „Al erzI45 8 Alb e probes chere, () 4 
ge ef 1, L208 Information exhibited againſt him, for ridicu 

ing the Rites of Cerr und Proſerpine, by Alu Tons Repreſentation, ot 
acting of them ini his own Houſe ; ; himſelf habited as Chief Prieſt, 
another as Torch-bearer, &. For which Theatrical contempt of what 
they eſteemed Religion, his Goods were confiſcated; and it was decreed, 


that 4 Rack a e foould Plana . 812 irre 


1 ©: 


i 


n 
(x) gr. 3 | Diſtinguiſhes Blaſphemy into (x) 4 ſorts. 1 De 
2 nying the Being of a God. II. Denying his Pro di- 


dence, or ſuper intendency in Humane Affairs. And III. Pretending that 
kf Gifes and 1 0 he x Jy be bribed into a Toleration of w avicked- 


WAX 
ne,; 


| CHAP: it. of B* * S Þ HE 1 N. 


neſs ; or in other words, that x. 1 1% „ an . 
cilcable Enamy to: Sim. eſe ſe Bran or gre of A- 
dein attacks by. Reaſon, and confutes at b. After Erb 
forms this Law againſt chem all. If any Man be guilty een 


ce jn his Words or 1 00 let whoſoever is pre- 0 L me nj Aly he 
te ſent look upon himſelf as obliged to ſupport the de, 6 een xe. Agde 


« cauſe of Religion, and inform of che maker ro dhe 750 aur *gperns 
ce Archons : ae ſuch. of the Archons before whom . ae de 
ce the Information is originally laid, ſhall bring it 


Gotrzayorrur, ü Tos 
« into the Court which has the proper and legal 


A fs 22 1 


2 W - 


« Cognizance of ſuch Crimes. If the Magiſtrate, . 1 ily F boy 
"8 by informed, neglects to do his part, and ſtifles «5s 1. "FR 


te the Proſecution, He may himſelf be accuſed of Im- dnl ri 2 5 


ety, and proſecuted, bf any body that will bring 7997 x 
N 95 to puniſhment according to 8 Laws. The Criminal convict- 
« ed, his Fine ſhall be ſettled by the Court, ac according as he was more or 
ce leſs offenſive in his Guilt: but . all ſuch Ctiminals ſhall ſuffet. 
Task laſt Clauſes will be better underſtood. by what follows. 


For he goes on to een betwixt ſeveral kinds of Arheiſts: and 


ſo much as may be gathered from him to my hae gh * 1 
think 1 PR as his meaning, I ſhall give y vou. 
Hz would have ſuch as are guilty. of Blaſphemy or Activiſca thro 


want of due confideration and reaſoning ; from a light opinion raſhly taken 
up; and 3 it does . N their Prattice to Immorality; or is not 
from a blaſpheming Paſſion an Malignity (⁊) ſt . 
the Divine Fringe? (for ſo. I: underſtand 2 . gt bang 
his ſhort Deſcription in the, Margens here ) to ſuffer Hue Tears Inpri- 
fonment in the Lohe; (a Priſon which he had before deſeribed un- 
der that name, and deſigned for the reclaiming, rather chan puniſh Ne 
of certain offenders: ) during which time, no company ſhould 'be 
mitted, but ſuch as were appointed to admoniſh and inſtruct chem. 
And after (a) thoſe five Years, if any ſuch offender 42 2 W g 2 
were brought to a better Senſe of — he ſhould »& il 
be fer ar Liberty: but if a ſecond time convicted of th . 25 
the like Offence, be put to Death for it. 57 Cowl 7 bin | 


On, the other hand, (b) If thoſe bla hee D # 1 dd 


- 


arr, mp3; vs Saat [LY 


Sentiments, againſt; the Being, the Providence, or: . Cent * 
the Holineſs of God, were found to influence their , tbr, 5 wo 2 


Praclice; and make them. troubleſome and dangerous dee . 52 
fo 85 or knaviſh, Rogues and Cheats, (which 1 “ 110-40 
take to be Plato's meaning, from: the ſeveral Characters = 15 5 them ;) 
he would have them condemned to Inpriſonment for Life, and kept in 
Chains, Gy. Ts T ay u-. Ato tere] in the Priſon which he had reſerv ed 
before, as the moſt ſtrict and dreadful, for the Puniſiment of Criminals: 


where no Free- man was to come at him; and when he died, his Corps 
was to be caſt out of the Limits of the countrey; and if any Freeman pre- 
ſumed to give it Burial, He himſelf ſhould be. proſecuted for Impiety, as in 
ſome © ORs abercing, the Crime by ſhewing Reſpect ro the Criminal. 

aid Amongſt 


. 5 13 7 * ** 1 V. I l 

| 8¹ Andi — cho. tu WD. {OR 
4 n \ > 8 0 able, Ii" thou A ni Ks 
1.) Kan ale Lego We. are told 00 J it'was 1215 ( ene e 


4a. 1 4 = 92 
f #4 He 


4 432 


yOu he a wk Ja, 


When we come ſo iw as Juſtinian, (and 1 hte we miert TER rio- 
thing before,) there is a Conſtitution that makes Blaſphemy' Capiral | z 
bearing Dare, A. D: 538: And chus it runs, o far is we haye vera: 
ſion for it. 


% en Col, 6, u. Quohidm 4 uidam (d), Diabole⸗ Infligatione chm. 


U non luxurientur &c. 


Nor. 79. prebenſi, & gift, Luxuriis ener ſos inſerunt, 
&c. — 1. Et quoniam qui dam, ad hec que diximns, ( Blaſphema ver- 
ba, & Sacramenta de Deo furant; Deum ad Iracundiam provocanter: Ilie 
injungimus ahſtinere ab hufuſmodi bla ſphemis werbis, &c.— f. 2. Pratipie 
mus enim gloriofiſſmo Prefetto regiæ civitatis, permanenter in predifficnil- 
licitis & impiis Actibus, poſt hanc Admonitionem noſtram, comprehenderey. 
& ultimis ſubdere ſuppliciis; at non ex contemptu talium inventatut hy: 
Gvitas & Reſpublica per hos impios aftus ledi. Si enim & poſt hunc nd 
fffram ſuaſionem, quidam tales invenienter hoc ſubtercelaverint, Amiliter 4 
Domino Deo condemnabuntur. Ipſe etenim 81 mus Præfectus, fi He. 
nerit quoſdam tale aliquid delinquentes, & vindiftam in evs non mules 
rit ſecundum noſtras Leges, primum quidem 6: vg Tr Per n 7 
hec autem & noftram Indignationem ” ff eflinebit. 4 
WHAT there is in this, that relates to Swearing, has n 
dered before: but the Caſe moſt "notoriouſly" CE: is 5 4 7 
ſtrictneſs of Language,) we diſtinguiſh by che name of Bab . e 
2 of it as a Provocation of the wrath of God, and re rite 
all people to abſtain from ir. Then he 1 roceeds' to cbhrin 
Præfelt 2 the City, to ſeize all ſuch as ſhall 'to' offend afret 
chis Admonition, and condemn them to Death, this tho C N. and the 
Empire may not ſuffer by their impiety: and Want every body of the 
danger of Condemnation from God, if, knowing of ach OKerg 
they conceal or ſtifle them. And patticularly, 15 Prefett, or Civil 
Magiſtrate, is told, chat if he have Information of any ſuch Offenders, 
and does not execute the La tipon them, he ſhall not Ar expoſe him: 
ſelf ro the Judgment of God, bur incur the Royal rin ald. 
T Rx Puniſhmenr aſſi gned here to Blaſphemy, (tho not ſeverer chan 
it deſerves, ) is very ſevere: and therefore, the irreligious good: nature 
of our modern Ages has either wholly laid it afide, or very much re. 
(H Menith de ab. Quart Frained it, in the Caſes puniſhable ed, 80 Me- 
Gil. 375. n. ag. 26,31% noc hius. (e) © The p Wen of Death, by the In 
jk erial Law, for Blaſphemy, (ſays: e is now grown into Piſuſe 
ut admitting it were ſtill to take p lace, we underſtand ir only 
* when a Man Blaſphemes of cuſtom, and is incorrigible; not ling 
ech en det. L . into dt twice or thrice, but often. clani owns 
Blaiph.'v. * N a, the ſame, (but with a pious Indignarion,) that Court: 
aan not now puniſh with Death, unleſs the Blaſphemy be 'bortid, attd 


enormous, 


cu. li. W 11475 u * * * 
enarmous, delltat, malicious, intended to corrupt, and of dangers 
ample. 1 alſo, in diſtinguiſhing + the, (nete Pre cen 
Blaſphemy, (e) | s to che ame . that im. e. ST +36, 28. 
it muſt be uttered, nat ; 70, but Dag. af Cuſtam n 4 
public manner. The Criminal guiley of it once or ewice r. 7 is not 
er to be puniſhed with Death, but ſome other way, ſevere, tho ſhort of that. 
BLASPHEMERS,, at this Day, (b) are puniſhed ar- % Meng, ubi ara. + 
bicrarily, at All 25. Diſcretion. And (i) che ways * (3) cli ubi ap. 
of puniſhing differ according to the Cuſtom of ö — as by bo⸗ 
ring the Tongue, cutting it out, condemnation to the Gallies, &c. Bur 
ſometimes Death has been inflicted : as by Sentence of the Parlia- 
ment () of Bourdeaux, (in ſome enormous Caſe, 
we may ſuppoſe ) A perſon convict of Blaſphemy, ** 
had his Tongue firſt bored, and then was burnt; and another Criminal 
was LH” 


COVARRUVIAS adds, (1) chat a Blaſphemer, | (4) - is parte 1 
though but once puniſhed, even by a Fine, ſhall De Pate, et __ 
not be admitted ro give Evidence, in any Cauſe which requires wit- 
neſſes above all Exception : for tho' the Law does not brand him, 
chere is an Infamy of Fart; the Crime he was puniſhed for, has 


made him infamous with all good Men. And Bueriue is of the ; 
fame mind; Deciſ. 301. n. 13, If 


The Wi5s1GoTHns' 
Had a Law, which, cho originally made againſt ,, (m) en 1. xll. 


e Boeriz beit 301. n 


"74 &i quis Chriſti, 
the Jeur, is expreſſed in ſuch general terms as to f Fl Bei, ta blaſphemaxerit no- 
affect any other Blaſphemer:: (w) The Subſtance of * 


it is, is i any Perlon ſhould Blaſpheme the nam c dixerit l e 


mator ipſe centenis decal 


of Chriſt, the Son of God, or utter any thing in- 1 

jurious or reproachful of the Holy NaN the Ferpevi Exilii/comerdur fe 

Blaſphemer ſhould have his Head ſborn, receive an poteſtatem Principis —— 

Hundred Pripes, and ſuffer perpetual Impriſonment in mar ping pine ar 

Chains,” His Eſtate to be at the Kings Diſpoſal. = e 
Among the FRANKS, _ 


The TABS Lewis, in the Diet at Air Ia Choppelle, A. P. 818, 
made à very {mare Law upon this Subject: (=) that Cn) Ba. imp atm, 
He who ſhould be guilry of Blaſphemy, in any Ex- 2 ET 


Wali. © 84) 4 


preſſions wharſveyer, ſhould ſhould fuffer Death for it; and quis qu  quoliter mods Bape 
{o ſhould he who knew of any ſuch Criminal, and did Fes oo ew es 
not inform againſt him: The Governor of the City, rea comotens non manife- 


| neglectin wo ih was. chreatned with. the taverit, f oped coerceatur. 
ment of Bod and "the x | e wra nol ye * 


0 of his Prince. Ter nord EIS bs 
But this was too good 2 Law, for the Churchmen — 2425 7 
of thoſe; days 8 5 continue; ho under a 0 SET 1 107 


of Clemency at Power, -transfe the Coppitance of 
every 9 * inll Re igion or good Morals =o he Civil Authority 


ro Thelss;” an Fehangng real Puniſhments to formal and affected Penan- 


ces, 


it, 


\ Capitular. L. VI. c. ror. ] 
Si quis quolibet modo Bla- 
ſphemiam in Deum jactave- 

ab Epiſcopo vel Comite 
Pagi ipſius Carceri uſque ad 
Satisfaftionem tradatur, & 
publics panitentia multetur , 
donec precibus proprii Epiſ- 
copi publicè reconcijjetur , 
Ecclefizque gremio canonice 
reddatur. C Goldaſt. T. 3. p. 
231. Balux. Tom. 1. col. 650, 


940.] 


were Canonically 


We find amongſt 


() Hen. I. Imp. LL. Haſti- 
nd. c. 1. Ludos Equeſtres in 
Imperio ſolenniter poſthac 
exhibendos omnibus, qui mo- 
dd a ſtirpe nobiles eſſent, 
& c. Exceptis, fi qui in De- 
um, facratiſimam Trinita- 
tem, Fidemque & Religio- 
nem noſtram Chriſtianam, re 
aut Verbis impii blaſphemi- 
que extiterint. Quales fi nul- 
li (lege, ulli] (Majorum ſuo - 


rum Imaginibus, aliiſque re- 


bus freti, ) decoris in hujuſ- 
modi Ludis adquirendi par- 
ticipes facere ſe præſumerent, 
& Arenæ immitterent, Jure 
hos meritiſſimo, adempto E- 


quo, Septis impoſitum iri; = 0 
Pe. 


gloria quam arroganter 


raverint, perpetua Infamie no- 


ta ſignandos. ¶ Goldaſtus. Tom. 
2. P. 41.1 


ce pretended to, he may be noted with perpetual Infamy. 


( ) i Dei Nomen, Di- 
(YG Regis, aut Tribus 
ſux Ducis, Blaſphemia læſe- 
Tit, ei linguam abſcindito. 
[ He&. Boet. L. 10. fol. 200. b. 


TLeſlaus. L, I. p. 72.J 


(7) Effet penes Antiſtites , 
— Judicium in Dei, Divo- 
rumque Blaſphemos, Perju- 
ros, Cc. ferre, quibus decer- 


nerent afficiendos ſuppliciis. 


Non obtemperantes ipſorum 
Decretis, diris execrationibus 
perſequi; prohiberentur, ve- 
lati impii, humanis congreſ- 
ſibus; Teſtimonium non fer- 
rent, 3 quemlibet exer- 
cerent Magiſtratum. [ Hecł. 
FBoeth. L. 10. fol. 209. a. 


bear any Office of 


TEIsõ is all I can 


: + & # N 3 
C4 $I 4. SS f- 


propoſed,) upon this Second Title, of Profane Swearing 
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in a year, (or at moſt,” à few 
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years) after, to repeal the Proviſion aboyemention- 
ed; of however to qualify it, by a concurrent one 
more to their own purpoſe, in the Diet ar Tngleheim; 
A.D. $19. (as Goldafti,) or $46, ( Bee 
(o) There it was provided, that the Blaſphemer ſhould” 
be ſeized and impriſoned, either by the' Biſhop, or 
the Chief Magiſtrate of the Place; and obliged 2 
do publick Penance ; till the Biſhop, by his Prayers 
had publickly reconciled, or abſolved him, and he 


reſtored” to Communion. 


In GERMANY, 


the Laws of Tournament, made by the Emp, Henry 
I. a mark of Diſgrace and Infamy ſet upon ſuch of- 
fenders. (p) For, permitting freely, to every Per- 
ſon nobly deſcended, the Liberry of theſe Tourna- 
ments, (an Exerciſe of Honour, much eſteemed in 
thoſe Ages;) he expreſſſy excepts ſuch as had, either 
by Words or Actions, inſulted God, the moſt Ho- 
ly Trinity, or the Chriſtian Faith and Religion. 
« It any ſuch as theſe (ſays he) depending upon the 
ce ure * their Lebe their Family, or any 
ching elle, preſume to put in for acquiring Glory 
let his Horſe be talen from him; and ſet him ups 


on the Rails (or Palliſade) of the Area, to. expoſe 
him; that inſtead of the Glory which he vainly 


A 


c 


4 


c 


— 


c 


** 


Among the Scots, 


The Mac-Alpine Laws, of K. Kenneth II, provided 
that () whoſoever | ſhould blaſpheme the Name of 
God, the Saints, the King, or the Head of bis Clan, 
ſhould have his Tongue cut out. But this, about forty 
years after, was ſet aſide by another Law of K. Gre- 
gory, (r) which velted the Cognizance of Blaſphemy 
in the Biſhops, and left them to inflict what Puniſh- 
ment 928 pleaſed : If the Criminals would nor ſub- 
mit to them, they were to be ſolenmly_ curſed, and 
Excommunicated ; diſcharged from all public Society ; 
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, in ap to God for the 
Truth of what we know or believe to be falſe, the Fulſpood of 
what we know or believe to be true, ot the Sinceri 


27 ob per- 
forming what we wilfully negle& to perform. Now this is à com- 


plicate Crime; (1.) Againſt Gop, whoſe Vows and Omniſcience is 
impudently inſulted, and his Name as wickedly profaned : '(2.YA 
the Dignity of Human Fudicature ; where' che jury is committed in 
Courts of Juſtice,” which ſit to diſcover Truth, and muſt „ ſhould 
be told them: (3.) Againſt the Common Rights of: Society, che Safety 
and Properties of Mankind, which are every way expoſed to Deſtru Deſtrugiba 
y fu ch 4 Crime as this. An Oath" for Conſrmation is the End: all 
ife, fays the Apoſtle,” Hebr. VI. 16. and chere is no ſtronger: Bond 
Mauch the Laws of Men know how to bind their Conſciences, to 
extort che Truth, and to ſecure Sincerity: but if this proves no Tye, 
as it does not upon an abandoned Creature, who neither fears God,; 
nor regards Man; the Reputation, the Fortunes, che Liberties, che Life 
of every member of the Society, is always in danger from the yi 
of ſuch a wrerched Profligate: for Courts enviſt determine upon them 
by Oachs and Evidence ; when the Ty may no: appear till tis 
too late. rum am en enen 00 len 1 Gk 
No more needs be fad, e ſhew why "(ach ddl be abborred: and 
puniſhed, both by God and Nan The great God of Truth and Ju- 
ſtice, notoriouſly affronted by their falſe" Appeals to him, and as hi ly | 
offended at the ill Conſequences of it to Mankind, does ſometimes in 
this World puniſ chem by his awful Judgments:? but if the-Ends of 
his Providence are à reaſon. not to be ſo quick wich them, ha knows 
he ſhall find them ſomew here elſe, to their eternal Ruin. However, {6 
much againſt the Light of. Nature is this Sin, that che Heathen World 
had always an Expectation of ſome ſignalDivitie'Vengeanee- upon the 
perjured. Plato ſpeaks thus upon it in his Books De Legions. Let 
« no Man, when he calls che Gods to witheſs, be (a) bs pou, 
60 guilty of any Lie, Fraud, or Tt Ch N 
W D 
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ob 


- 


— 


ata I. 
92 
gl am 


SETTER. - I i 
S ORE Bet WC NO 


Nera. word or deed, if he would not be a moſt deteſ 


6; Lerche prin | 


r all Create in their fight: for ſuch an one he is 
— Legibus,. Lv. © WHO-In-- falſe oaths. makes. it. appear. he 
7:8. Bm 6; © has no. Regard or the Gods. > And 4 zſtotle (b) 
8 , could not tell how to imagine, © that any body would 
pe Kb ang, be perjuredz, as wel; for frar of Puniſhment from 
edge Rom. Qu. 0 God, as of Diſgrace among Men. I might add 
., n L. 2. Plutarob (c), and Citero (4); as well 4 Heſiod (e), and 
(ee ie. Edie.) others of the Poet: but it was a general Notion 
40. and fo agreeable to the Belief of a God, that they 
could not miſs of ir. = | 
So prevailing, was this Apprehenſion, of the certain Vengeance of 
Heaven, ſooner or later, upon the perjared, char during the tinges of 
Heatheniſm, ſome Governments, (that of the ancient Romans for one, 


however in ſome leſs dg and leſs miſchievous Inſtances, ) were contenr 


to leave them to the exits of God, without any other Puniſamenc 
from Men thin perperud! Infamy. But this was not the Practice every 
where, or in all Circumſtances; as will appear in its place. Give me 
leave the mean while to ſuggeſt: that cho the Opinion which all Govern- 
ments have Had, of the Veneration due to Oaths, and the force they 
ought to have upon che Conſcience, is very right and juſt; yer the 
impoſing them #pori-eery] Occaſion, as thinking they can have no ſe- 
curity withowt them, has unhappily proved the means, (and is likely 
ſtill to db ſo, except with choſe few that have more Religion than the 
genetality,) chat they have no Security 4with them; for the multiply- 
ing of Oaths, is the direct way to multiply Perjuries. Not only, be- 
cauſe the more of them are taken, there are the more that may be 
broke: but becauſe it haturally tends to wear off the Impreſſion of Re- 
verenice upon the Mind when they are taken; eſpecially too, when they 
are given with as little Solemnity, as if the Impoſers had no Reverence 
for them themſelves, and hardly ſeem to expect they ould be kept. 
A very Wiſe Man in Antiquity, when he formed his Scheme of Laws, 
(7) Pato te Legibus, l. (F) Allowed bur few Oarhs to be adminiſtred, either 
is. co Civil Officers, or in Judicial Cauſes; chat the 
Majeſty of them might not be proſtituted, nor ſuch numbers of People 
forſworn, as probably would, if they were uſed too freely. And we 
have a Chriſtian Lawyer complaining, tho he could not remedy the 
0 Noſtris domefticie as. Matter. Stiernböot, the Swede, (g) ſpeaking of che 
F e ee frequency of Oaths, in Compurgations & c. — 
modis, fed & ante Hos, fuir their Gothic Anceſtors, fays; © That this neceſſity 
2 me Leg. Ai © impoſed of Swearing, along with other Methods 
derum molem pet of proof, and even in preference to them, was 
E. ern {Ser © begun indeed from a Principle of Religion, but 
vetuſto. L. 1. cr 9. P. 11. J is very rnicious to it: for Oaths have little 
regard, when they are — common, and only ſerve to intro- 


Ly 


* duce, by Cuſtom a Habit of unſcrupled Perjuries. Woes 
1 mall now no longer detain my Reader from what may be found 
_ (within 
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Cnar. I. Of PERU AT, 6. 1 
(within che Times I charge my ſelf with, ) of the various" Pinips 


"45 


ments aſſigned for this Crime by National Laws and Ulages: but | 


lead renn 


CHAP. I. 


Of Perjuries in Law, where the Plaintiff or Defendant | 
s called upon his perſonal Oath 


Amongſt the HEBR EWS, 


HE Law of God prohibited, from the very firſt, all kinds of 

1 Perjury, by theſe two general Texts: Exop. XX. 7. "Thou ſhalt 

not take the name of the Lord thy God in vain; for the Lord will not 
bold him guiltleſs that taketh his name in vain. And Levit. XIX. 
12. Te ſhall not ſwear by my Name falſely; neither ſhalt thou profane 
the name of thy God: I am the Lord. But theſe preſcribe no Judicial 
Puniſhment. We mult look, therefore, to particular Caſes: And in 
that before us, it ſeems to have been expiated by Sacrifice and Reftitu- 
tion only, with a penal Addition of a fifth part of the value to the 
perſon injured. The Law for this is in 12311 20d Sa 608 

LEVIT.. VI. 25 35 4, 5, 6, 7. If a Soul Sin, and commit a Treſpaſs 
againſt the Lord, and lie unto his Neighbour in that which was delivered 
to him to keep, or in Fellowſbip, [i. e. in Dealing or Partnerſhip,] or in 
a thing talen away by Violence, or bath deceived his Neighbour ; or hath 
found that which was loft, and lieth concerning it, and SWEARETH 
FALSELY; #n any of all theſe that a Man doth, Sinning therein: Then 
it ſhall be, becauſe he hath Sinned, and is guilty, that he ſhall reſlore that 
wwhich he took Violently away, or the thing lieh he hath deceit fully got- 
ten, or that which was delivered him to keep, or the loſt thing which he 
found, or all that about which he hath ſworn falſely; He ſhall even re- 
flore it in the principal, and ſhall add the fifth part more thereto, and give 
it unto Him to whom it appertaineth, in the Day of bis Treſpaſs-Offering 3 
[or, as the Marginal Tranſlation reads, in the day of his being found guilty.] 
And he ſpall bring his Treſpaſs-Offering unto the Lord; a Ram without 
blemiſh, &c. And the Prieſt ſpall make an Atonement for him before the 
Lord, and it ſhall be forgiven him. 

THr1s Oath was purgative; either voluntarily taken by, or impo- 
fed upon the Defendant, to clear himſelf: and it % 5.14. de $yacaris L. 
was (5) in Caſes of things depoſited, or committed y 913 
to Truſt; or of the Nature and Conſtruction of ſuch things, as what 
was borrowed, flolen, or found; and in things which the Lawyers call 
fungibiles, i. e. ſuch as conſiſt in Number, Weight, or Meaſure; as money, 
Corn, Wine, Oyl, Sc. Tho Mr. Selden's Authorities are poſitive, - 
that Scourging was not inflicted for Perjury in theſe Caſes, yet Hortin- 
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" Pecunizz, duorum negativo- 


"TWP {pricopromm contra- 


eatum ; quorum illud, 


of PERJURY; cc. 
ip Colice ger, (4) from R. Leni Barcelonita, affirms ir mug 
Juperi kae ende. and that becauſe the Criminal tranſgreſſed co 
gative Pre Thou fralt not furar 
A re eas fim, the Jews made very free with this Puniſhment, in 


qui falsd 
„ 
Ne per nomen meum juretis Name, and e ſhall not lye one 10 anot er. Indeed 
obtinet ubique & ſemper. the caſe of Negative Precepts where the Law had not 


Legirupa, qui & mentitus fu- 


erit temers, & ad abnegan- aſſigned any. (0 Mr. Selden himſelf reckons up 
t. va- ; 
ular. — Propter gravitatem above to hundred ſuch Caſes; and Perjury for one 


Juramenth Lex exp Fre of them: but he elſewhere excludes thoſe Inſtances 


rum rum 


0 Pepe. be, Of it which we baue now under conſideration, 


p. 546. uſque ad p. 563. However, ſuppoſing them expiated by Sacrifice, with- 


out any puniſhment from the Magiſtrate, the Crime was looked upon 


0 Seld. ib. L. 2. c. 11. p. as Very great; (1) © becauſe there is in it a Profa- 


N. e nation of the moſt holy Name of God, which they 


& eſteemed the moſt grievous of all Sins. And this is to be obſerved 


in general; that whether Sacrifice or Scourging was to follow, the vio- 
lu) Seil ib. p. 586. Hated Oath (n) muſt have been ſuch only, wherein 
gnomen, (Periphraſis, or Deſcription) of God, 


was either expreſſed, or tacidly implied. 


In the Roman Civil Law, 


We find but little to our purpoſe upon the preſent Chapter. i Ulpian 


indeed has told us; that, in pecuniary matters, if a Perſon were ſworn 
by the Emperour's Genius, that he ought not to pay ſuch a Summ of 
Money; or that ſuch a one owed him ſo much; or that he would pay 
what was required within ſuch a time; and proved perjured in any of 
theſe; the then Emperour and his Father had ordered, He ſhould be 
beaten with Clubs, a Cryer publickly at the fame time admoniſhing, 
Swear not raſpbly. 0 


6% H De Furejurande.(L. S quis juraverit (n) in re pecuniarid per Genium 


12. Tit. 2.) I. 13. Si duo. §. 6. 5 | . R 
Sj quis. LAS , P rinc ipis 5 dare ſe nan oport ere, G pejeraver it 4 vel 


dari fibi oportere ; vel intra certum tempus juraverit ſe ſoluturum, nec ſol- 
vit; Imperator noſter cum Patre reſcripſit, Fuſtibus eum caſtigandum di- 
mittere, & ita ei ſuperdici Nlponenss wi apes i. e. temerè ne jurato. 


e 


By the Emperour and his Son, I ſuppoſe he means Septimius Seve- 
rus and his Son Caracalla; who reigned jointly till A. D. 211. and 
the latter ſurvived till A. D. 217: berwixt which years, tis probable 


Ulpian wrote his Books Ad Ediffum, from whence this Paragraph is taken. 


5 H E next Conſtitution, (and the only one remaining, fo far as I 
have diſcovered,) is that of Honorius and Theodoſius; which ordered, that 


Perſons of Quality, | Illuſtres, | ſworn to Appearance upon any Civil 


Action, and not appearing by themſelves or Advocates, ſhould be puniſß- 
ed at Diſcretion of the Court; and upon like Oath and Failure on any 
Criminal Acouſation, ſhould be degraded from their Dignity, of which they 

| | had 


* N ä ann 2 2 x * Ee r TO - . 
eee d EE TE 


Caen lt. f pap ny Tow ny 
bad ſhewn themſelves unworthy. & In pecuniariis quidem Cuuſis (o), fu- in Pie or 


per poſſeſſone rerum ad eos pertinentium, Fudex com- 


p : . (0) Cop. L. 12 Ti. 1. De 
petens, quod eltam 7 uris Auttoritas mY . rei ; qualitas 8 l. 17. Notien:. 
ſuggeſſerit, ordinabit. In criminalibus Derd negotns, Dipnicate quoque, 
qud ſe per ſuum videlicet Perjarium indignos eſſe probavermt, ſpolientur: 
ut in eos, utpote illuſtri dignitate per ſuum facinus privatos, inconſultd 
etiam noſtrd pietate, Fudicibus Legum ſeveritatem liceat exercere. 


Their Baſilica (p) retained the Law of 'Severns and _ (2) dns I. 22, The, f. 


Caracalla, cited before from the Roman Digeſt : but * * 

it muſt have been altered by ſome later Conſtitution of their own. 
For the Practice of their Courts in puniſhing all ſorts of Judicial Per- 
jury, ſeems to be given us in this ſhort Paragraph (). 0 d. dn bios, 3 
of Harmenopulus. (q) © Wholoever by order of the 28 rere. al 
c Court, or at the Demand of his Adverſary, ſhall ray bas aden. 
ce take an Oarh in the Church upon the holy Evan- ee n e, | 
« geliſts, and ſhall be afterwards convict of Perjury N eee 
cc therein, ſhall have his Tongue cut out. And this - Fay 


« ro hold upon the Perjury of Witneſſes alſo. 
| Amongſt the Lo M.B ARDS; 


Their King Luitprand, in the 2 fl. year of his Reign, 11. 78. c. 1 
provided, (r) © That if any perſon, not having the — pro cuphdite- 
« Fear of God before his Eyes, ſhould for the fake lemcunque rem, Gens Per- 
of Worldly Covetouſneſs, [to get, or to retain, vun and pcs, & tw 
ſuppoſe, what did not of right belong to him,] 3 2 
ce Or on any other account w natſoever, be know- „ en ige War 
ce ingly perjured ; He ſhould not only loſe the thing rar [Lindenbr: p. 66. Be 
ce in _—_ to his Adverſary, but pay him allo © Es 


« one half of his Weregild, (or the Valuation of his Life,) for the Crime. 
The SAL Ic Laws 


Have one, which affects the Principal, and ſuppoſes him ſworn, as well 
as his Witneſſes; as will appear, when we give it at large in the Caſe 
of the latter; and appoints, (s) that the guilty per- ) cx. Sale. Tit. go. (Liw- 
ſon ſhall forfeit fifteen Shillings of their Money, be- . P. 3601] 
| fide Damages and Coſts of Suit. 


* 


The FRISIAN Laws 


Provided, () © that if a Man, [the Plantiff, or De- Ned Ty ogg Si 
« fendant, ſuppoſe, ] had taken a falſe Oath, he Sindtorum alum Sacramen- 
e ſhould pay his Weregild to the King, and with gisWiregildum ** 


« another Weregild redeem his Hand, (which other- fan vad: De Conjure: 


e wiſe, it ſeems, was to be cut off:) The Witneſſes „en, num nee 
con his ſide, were each of them to pay his Weregild, Ln. P. 495] _ 

What this payment was amongſt the Friſians, ſee p. 176. of this work, 
in the caſe of Rapes. -_ CHAP. 
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ſee Tit. Blaſphemy, &c. Chap. I. Profane Swearing. 


; vapulabit. Seld. Ib. c. 13. p. 


O Perjury in Covenants, Tranſactin dg .) 
ä l 
The Jews, 9 eee 


A them, which ſupplied the ſilence of their written Law: an 
theſe provided as follows upon the Subject of this Chapter. 
I. THE had a puniſhment of private Infliction, and yet not diſcre- 

(%) Selden. de Synedris, tionary. For he who heard a perſon (a) ſwear falſe. 
L. 2. c. 11. P-497- w ly, (and it appeared to be knowingly, by the name 
of God, was obliged to Excommunicate him, or liable himſelf to be 
Excommunicated. What that was, and the Form and Effects of it, 


8 has been obſerved on other occaſions, had Cuſtoms _—_ 


II. THEY had another of public Authority: for He who was guil- 
(o) Pejerans, falsd jurans, ty Of falſe Swearing might be Scourged. (w) This 
pv was when a perſon wilfully forſwore himſelf in (x) 
(x) Seld. De Suceell. in be Converſation, Whether the Oath were promiſſory ot 


na defuncti. ( Prolegom. p. 


15.) i te ee. ee, Inter confabulandum, ſays Mr. Selden: which 
Jus Ebreor. p. 352. muſt hold much more ſtrongly, in the Caſe of for- 
mal Contracts, Covenants, and Agreements {worn to, if it held = 


falſe Oaths in ordinary Diſcourſe, becauſe more depends upon them. 


Amongſt che Ancient ROMANS, 


& An Oath was ever eſteemed a moſt inviolable and facred thing; 
( Cali Nock. Attic. L. as both their Manners, and their Laws make e- 
7. e. 18. « vident, ()) fays Gellius. Who to confirm it, 
tells a remarkable Story, of certain Roman Captives, ſent back by Han- 
nibal to negotiate an Exchange of Priſoners; having firſt ſworn them 
to return to his Camp again, If the Cartel were not agreed to. The 
Senate, when they came to propoſe the matter, rejected it; and Eight 
of the Ten that were ſent upon that Errand, returned according to 
their Oath, the other Two ſtaid behind, upon this pitiful Evaſon, 
that they had no ſooner come out of the Enemies Camp ſome Di- 
ſtance, than they returned into it again, as if they had forgotten ſome- 
what and then went on their Journey. But this was looked upon in 
general at Rome, as ſo baſe an Action, and ſo ſcandalous a Fraud, that 
they were deſpiſed and hated by every body ; the Cenſors branded them 
with the utmoſt Infamy ; and it was moved in the Senate, tho it did 
not paſs, to ſend them back by force: They were ſo mortified howe- 
ver, by univerſal Contempt and Deteſtation, that they killed themſelves. 
TULLY gives the like account with Gellius, of the Eſteem and Re- 

()) Nutlum enim vic. verence of an Oath amongſt his Countrymen. 
lum ad adftringendam Fidem (x) ce Or Anceſtors, (ſays he) knew no Bond ſtronger 


Furejurando Majores arctius 


eſſe roluerunt, 1d nen . to ſecure Fidelity than an Oath. This the Laws 
. in , Kher | ; 
$255; indicant Fordera, qui. “of their Twelve Tables ſhew; their ſacred Rites; 


ce theit 


CA II. 0. 2 3 0 5 Gen 2 
ce cheit Articles; and; Treatiſe, ehen with Enemies; KEE SEE 
cc, 25, alſo. the Severity of their Cenſor: Sg; Who were in! geg nes, zen ue Ce 
T: * oothing more diligent, „ than in the. ; 
hey took of Perjuries, What Law at the. Twelay, 

8 he refers to, (beſide the Caſe of peel, ) T "ow" 5 
unleſs that was one of them, which Fulvius Urſinus 10 e Ur, e 
(a) ſeems rather to have formed from the words 3 og 
Tully, than really to have tranſeribed from any Authentic e 


of them: Jouris jourandi ad ſirincendam Fidem _ is ve Shoes AR And 
as to the Judgment of their Cenſors, it went no farth 


han. fe. 
The Roman C IVI I LAW. 
That paſſage of Ulpian, which I had occaſion to cite more agely in 


the foregoing Chapter, Si quis juraverit,, &c. may l 
reach the Caſe of extrafudicial Covenants, for pay= 1% / ave. S. 8. 8 quis. 


ment of Money at a certain time, if ſworn to by the > Emperons' $ Genius. 
and the Puniſhment was Beating with Clubs. 


Bor it is thought, that the Roman Princes before 4 and 
Honorius, (whoſe Conſtitution we ſhall: fee preſently,) had no concern 
at all for cenſuring Perjuries committed by the name of God; conclud- 


ing, chat as the Affront was there immediately to Him, he himſelf 


would affuredly and ſufficiently revenge it. This is grounded upon a 
Reſcript of Alexander Severus, beginning with theſe (Oc. De ln gel & 
Words, (c) Furisjurandi contempta Religio ſatis Deum i Let, ( e fi. 0 
Ultorem habet: which do, indeed, ſeem to imply as much ; aud pro- 
bably it was their Rule in extrajudicial Cafes. However, it may be 
5 our while, ſince it comes in our way, to read the whole Gon ; 
ſtitution, with the Hiſtory and Occaſion of i, and the Poon: of 
Lawyers thereupon. Thus it runs 
Ivy. Alexander A. Felici.  Furigjurandi contempta- Religio ſatis Deum 
Ultorem babet. Periculum aurem Corporis, vel Majeſtatis Orimey,: ſecun- 
dum Conſtituta Divorum Parentum meorum, esfi per Principis ne 
quodam calore fuerit pejeratum, inferri non placet. | 
STEPHANUS, the Scholiaſt upon the Bafilicon, gives us the Oc⸗ 
caſion of the Reſcript (upon the Authority of Patricius Heros, ) thus. 
« A certain Woman, upon Differences that (d) aroſe %) 5:44. in tends L. 
c betwixt her and her Husband, ſwore by the Em- ** Tit 7. — 


ce perour's ſafety, that ſhe would never be reconciled to him again ; 


cc 


cc 


« diſpenſe with her Oath, (we muſt ſuppeſe,) and not to puniſh her 
if ſhe broke it: for Perjury in this form was liable to an Accyfation 
of Treaſon; (ſee the Note hereupon in Van Leewwer's Edit. of che Corp. 
or Civ.) or at leaſt ro Corporal Puniſhment, (as the Reſcripe i its felf 

ints,) by the Law of 5 rale Severus and ne u quis Jutave- 
rit, &c.] cited from Ulpian before. 

Now it is plain, by 1 Caſe, I. That che Err mperour ſpeaks of ex- 
Prafudicjal -Oaths; and Perjutics 3 3 which are of — pay to God, becaule 


but repenting of this afterwards, and being deſirous of Reconcilia- 
tion, the got one Felix to ſend her Petition to the Emperour; to 


the . 


1 
1 
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eh nen bet 309.0-3. him; therefore the Laws took no notice of them. 
Food — i | Thus Boerius (e] interprets. | II. That it is, where 

3 —" nom the Perjury was not fo the Prejudice of any body. 
Bum. 5. 7. 0. 2 Io this (Ff) Covarruvias” reſtrains it. III. It holds, 
where the Oath was made raſoly, and in a Paſſion. Thus Stephanus the 
0 Mech: de arb. Quzt, Scholiaſt gloſſes upon it. And thus Menochins (g) 
Cal. 319. 3. 3. gives the ſenſe of it: Qui per Iram pejerat, quoad 
anime penam Deum ultorem habet; quoad pœnam corporis non punitur : quod 
procedit etiamſi per Principis venerationem pejeret. James Gothofred (h) 
(b) Per ealrem admiſio per- Alſo interprets the ſame way. Menochius (i) however 
imponl Fllen, eu in Judi Avers, that Perjury upon raſh and paſſionate Oaths, 
dow pen 2 2 93 may be puniſhed extra ordinem 3 not corporally, but 
(i) Menoch.ubi ſupra. n. 3a. in a milder way at diſcretiosn. 1 
WIE come now to the Law of Arcadius and Honorius, A. D. 395. 
And that provided, that if any perſon act contrary to Covenants or 
Agreements, entred into without force, and ſworn to by the Name of 
God, (the laſt Paragraph extends it alſo to thoſe ſworn to by the Empe- 
rour's Safety ;) either applying to the Law, or petitioning the Prince 
againſt the tenor thereof; or not performing what was engaged for: 
He ſhall not only be infamous, and pay the Penalty of the Articles; but 
loſe all right of Action, Property, or Claim in the thing diſputed; and 
forfeit to the innocent Party whatever Advantage he has received, or 
(% Cop. L. 2. 79.4. De might receive from ſuch Covenant or Tranſaction. 
TLanſackionibus. 1. 41. si quis. (x) Si quis major Annis 25, adverſus Patta vel Tranſ- 
actiones, (nullo cogente imperio, ſed libero arbitrio & voluntate confeftas,) 
putaverit eſſe veniendum; vel interpellando Fudicem, vel ſupplicando Prin- 
cipibus, vel non implendo promiſſa; eas autem, invocato Dei Omnipoten- 
tis nomine, eo Autfore ſolidaverit : non ſolum notetur Infamia, verumetiam 
Actione privatus, reſtitutd pand que pattis probatur inſerta, & Rerum 
proprietate careat, & Emolumento quod ex pactione vel Tranſactione illd 
fuerit conſecutus: Itaque omnia eorum mox commodo deputabuntur, qui in- 
temerata patti Jura ſerwaverint. Eos etiam hujus Legis vel jactura dig- 
nos eſſe jubemus, vel munere, qui nomina noſtra placitis inſerentes, Salutem 
Principum, Confirmationem initarum juraverint eſſe Pactionum. This Law, 
(1) Fac. Gothofs. in k. lg: ſays (I) Got hofred, took place; where, upon receiv- 

in Cod. Thed. ing a Conſideration, Suits commenced, or likely 
ſo to be, were dropt, and matters made up by Agreement: for in 
theſe Caſes, there was uſually the Interpoſition of a ſolemn Oath. But 
it extended not to other Contracts, as in Truſt, Partnerſhip, ſelling, 
letting to hire, &c. However, he ſays it extends to Stipulations, and 
formal Engagements; wherein an Oath was uſed to be taken. Alciat 
ſeems afraid it ſhould be ſtretched too far; and therefore take care to 
remind us, Gn) that the Canon Law, (eſpecially with 
2 made the 


(m ) Alciar, in h. — 


. the * of ſome bigotted Canoniſts,) 


Conſtitution altogether inſignificant, [2 3. qu. 1. c. Apud. c. ſuam. De 
Pœnis.] by admitting Purgation of the neglect or delay of perform- 
8 9 I, | LS ance, 
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ance, . in the Spiritual Court; and ſome have gone ſo fat, as ta h. eee 
inſiſt, that caſes of Perjury are at preſent cognizahle. only there, and not c 
E rr hr, GET AE ea 


Tus much for the Civil Law: our next view mult be amongſt 


„ be &N-G1.154 3&3 0X8, 
TILT; r ni (n) LL. ZElf6d R. C. 1. 
Ax p with them we find but one Conſtitution,, —— A 
| | | 7 | is Religio- 
toward our preſent purpoſe. (i) © In the firſt place, nem, omnibus finds ac df. 
Þ May ecomimnend uy curandam proponimus, 
ce ({ays he, ) as it is highly neceſſary, we recommend 5; quis ſpoſpoaderir quod 
« the Ty. of Oaths and Contracts to be ſtrict- deln,  extine preſtarepo” 
Yo WE 2 , Fort | | 
rely and diligently obſerved by all Men. If any ms, Promeue fax ome: 
ce perſon has engaged for what he may juſtly and / in Cufodiam regiars 40 
y nt | . dies mittitor: ſubiturus id ſup- 
« jawfully perform, and does not perform it, let ple, qwd & xpicopus pro 


"m1 . ; . | . I tis i if, 
ce him deliver up his Arms, and all his Fortunes, in 41 n 


« Truft ; and ſurrender himſelf a Priſoner to the King, lian gene gebe, 2 * 
« for the ſpace of forty Days; in the mean time to un- nibu mulitator: Et 6 con- | 
Af | 121 a Pa en e tumaciter reſiſtendo mortem 
« dergo ſuch penance as the Biſhop ſhall think fit to occubuerit, Solutio =itima- 


| 1 1 © Jin | „ . - tionis Capitis, [ i. e. Veregil- 
« enjoyn him. If he does not all this voluntarily, 43. 5us non 4 — 8 gl 


ce but muſt be compelled by force, He ſhall abſo- 72 
de lutely forfeit | both his Arms and his Eftate : And 4005 4 nn * 
« if in obſtinate Reſiſtance he be ſlain, nothing ſhall . p. 34. Zambers. p. 24. 

ee be paid for his Life. If he eſcapes by flight, let him be outlawed, and 
ce in all the Churches of Chriſt, excommunicated. © — | 


le he Turi Alcorn n _ 
Has as follows, (o) < God ſhall puniſh you for fte) Alana Azdur. V. to- „ | 
«. your Oaths, if you obſerve them not. The Sa- wd the End. | 
cc tisfaction of an Oath nor accompliſhed, is, to give food to ten poor 

ce of jour Religion, and to Cloath them; or to enfranchiſe a Slave, 

« chat is a true Believer : He that is deſtitute of mearis to perform this; 

« ſhall faſt three days immediately ſucceeding, | + 
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FT*HI1S Crime. fell under various Conſiderations, according to the 

Subject matter of the Perjury. Sometimes it was expiated by 
Sacrifice. - LEVIT. V. 1. If a Soul fin, and hear the voice of ; ſweating, 
of giving an Oath, ) and it a witneſs, (or called to be witneſs in a Cauſe,) 


whether; he has ſeen or knoum of it; if he do not utter it, then he ſhall 


bear his Iniguity; i. e. ſhall offer ſuch a Sacrifice for Atonement, as is 
18 E e pt 3 


q B 218 df PEN UR Y, Sc. TI. lite 
b preſctibed v. 6, 7, &. But this may ſeem, per aps, to bear racher 
upon the Caſe of refuſing to teſtify at all, when 16 acjured, chan * 
ſtifying falſely; (tho in that too there was doubtleſs à Petjury; the 
Adjuration being an Oath impoſed upon him, and in Conſtruckion of 
their Law an Oath taken, to ſpeak all that he knew of the matter: 
we muſt have recourſe therefore to their Cuſtoms. wa | 
SOME Inſtances of Perjury teſtimonial were puniſhed by Scourging; 
(p) Miihe. Tir. Maceoth. e. as is plain from the Miſna : (p) viz. where falſe Te- 
1. FF. r, 2. & Cocceii Not. p > | g SEREE | 
"es ſtimony was given againſt one of the Sacerdoral 
Race, upon a Tryal de natalibus puris, vel inquinatis; or in behalf of 
| a Murderer, that his Crime was only Chance-medly, | quod imprudens_ 
quempiam occiderit;] or in Teſtimony upon Actions of Debt. Which 
15 Paſſages in the Miſna have given me reaſon to apply this way another of 
= 1 Mr. Selden; where ſpeaking of thoſe Laws, Levit. V. 1. and VI. 5. the 
1 | Perjuries againſt which, he tells us, were not puniſhable by Scourging, 
10 bur Expiated by Sacrifice only, he ſeems to except the roving Ca- 
(7) Ubi perebarur Fundus, ſes; (7) When the Trial was upon the Right of 
= — Lends, the propriety of 2 Servant, the Validuy.of 
| pu- 10 ; 
1 ris ſive inquinatis; ſeu de re 4 fiting, Bond, or Note under Hand; or in Caſes 
i] aliqus five male ſive bene ge- | 0 . 32 | 
ſta, aut ſimilibus; extra cau- de natalibus Puuris del mquinaris, whereupon depend- 
Hd. L. 2. 6. fl. f. vis, ed admiſſion to the Prieſthood; or concerning any 
7130 | thing well or ill done. By which laſt Clauſe, I un- 
derſtand, that all Criminal Accuſations, and the Evidence concerned in 
them, proved falſe, ſhould not be expiated by Sacrifice, but puniſhed 
by Scourging, or Death, or otherwiſe, according as the Perſon accuſed was 
to ſuffer upon Conviction. . Which brings me to that famous penal Law. 


=_— - Drur. XIX. 18, 19. If the Witneſs be a falſe Witneſs, and hath 
A teſtified falſely againft his Brother; then ſpall ye do unto Him, as he had 
= thought to have done unto his Brother: So ſbalt thou put the evil away 


RRR 2 Uron this, Maimonides ſays, (r) If the falſe, E- 
46% © * ©" -yidence would have touched the Life. of him chat 
was accuſed, it ſhould be puniſhed with Death; if it were a Caſe of 
Scourging only, with Scourging ; if the Damage would have been the 
payment of Money, then by the payment of the like Summ of Money. 
The Jewiſh Doctors however diſtinguiſhed upon this Rule, and intro- 
: | duced ſome Exceptions in practice, which may be ſeen in their Miſna, 
Þ# Tit. Maccoth. c. 1. Particularly, that the Falſe-witneſſes were not pu- 
14 niſhed, unleſs Sentence had beeh paſſed upon, or Judgment given a- 
1 gainſt the Perſon to whoſe prejudice they ſwore, ($. 6.) Nor, becauſe 
1 one Witneſs was not ſufficient in Law, could any one Witneſs be found 
1 guilty of Perjury, unleſs all the reſt of them were found guilty too; 
i= (F. 7. & Seld. de Synedr. L. 2. c. 13. p. 574, 575% In pecuniary Cau- 
18 ſes, and with regard to the Reffrntion (as my Author calls it,) If the 
1 (*) ll de Synetr. L. 2. falſe Witneſs (&) was nor able to pay, he was beaten ot 
88 2 Jeourged. There was no need of the witneſſes hav- 


| ing been preadmoniſhed. i 
|  BgsSIDE 


Cnz's, Ul. Of P nk Jv 1 *. 8. 


BES1D E All that Kas been ſaid; thoſe 3 „ eren mung. 


5 either: de rebus depoſitis, u modi, or in T eſtimon Were * 
3 and not admitted to þ pou ng ain (5) in 2 ib. c. 13. 1. 1 
any Courts of Juſtice, (bècauſe it was reaſonably preſiimed; le would 
again forſwear themlelyes,) till they had been publickly ſcourged for 
ir, and done penance; for this reſtated] their Fame. En Ta. 


Aue ONG ST the Heathen Nations, we will "go firlt ro 
* Y p T: 


And there, ſays Diodorus (t), 0 che Wa of 2 Kant vas es . 
Perjury was (an all Caſes] Death: as 4 Complica- r eber 280 


| , 0 f * 
« tion of two of the greateſt Crimes that can Be 25 £6 gr ig he 
« committed; Impiety towards the Gods, and ſub- =»: 2 


de 3 che rongelt | bond of Faith agg Men. * 3 1 K. . 


Both the Acvuſer ind Witneſſes DAY evet FR e Them e 


Oath, (u) as we learn from Ieurſſur and Petitus 5 c. 1. © gi. a & L. 2. 
their proceedings againſt either in the Caſe of falſe Att. U. 2 


4. Tit. 7: De — : 


Evidence, are but, in other words, à Prbſecution of Perj uty. 


THEIR way was there, for the Perſon. who would alledge he Ta 


injured by ſuch Evidence, to bring bis Aftion H eld Wim) -againſt 
4 Witneſſes themſelves, and another, [Kaxomgodn) againſt him that ſub- 
orned, produced and emp, loyed them; the Conſe equence, if he proved his 
point, Was a ſevere Fine. So Demoſthenes | (w). ve My (1 Kea; ien u dur 6: et 
« Lords (fays he,) our Laws ſeem to Have provid- 72 278. eden nile 


Foy 4 rede wi; N 


c. ed very well, in admitti after udgment, a 

ce Fader Conteſt, upon P ok red hr: of falle Ten 

te ſtimony: that che injured Perſon impeaching the 
e Evidence, and addreſſing himſelf to you, and 
« proving that the Witneſ 5 have ſworn falſely in TEE EFF 5 
« the Cauſe, may have his Action, both to bring % He, Dans is 
« Them to Puniſhment, and the wicked Arts of " ro ng e 
« Him that produced. them. Upon this. Conſidera- Bees 1 575 2 


8 be. T To ' 


« tion. it is allo, . thar if the Complainant fails in ©, 9%" pry Friloxes 


nh, ler GAS, 8 Nuß d 6 


« making good | his Suggeſtions. ainſt them, the 2 be tent. 
« Laws ſet a leſs Fine upon Him; fa people ſhould: om . 


« be diſcouraged from proſecuting ſuch Perjuries, by the greatneſs of 
ce the Pet Lupon not making Ambar b on Them, if they 
« be caſt, and in your Judgments duly. convict of Perjury, there lis 
Heavy Puniſiments : i. e. Infamy, and a ſevere Fine. How grear 
the Fine was uſed to be, 1 know not: only we are 90 Mewrfi Them, Artic 
told, (x) that in caſe of Perjury upon An accafati. 6 1 
on of Theft, it was a e ee n 

As to che Infamy,” Petitu tells us of it; And | 


may could not be admitted to teſtify it any *CHale, is 5 doun in 


N 15 FR ; were e infa- | 
a 


. F. 1. 
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In Civil Cauſes. 


* 
Ealſe-Witnaſe. 


p. 153+ 


 thofred. Tab. VII. 1. 6. §. 2 


of FY * b, Ge. Tk. . 


dei, de Artic, L. 8. 1. Tit. de Teflibus in che ame * ). Nor 
2 " could any (*) Sollicitation be made 2 reſtoring 
8 * chem to their! fame, but upon the. Votes of atleaſt 
Six Thouſand Athenians giving leave, and chen, che Supplication muſt 
be referred to the Senate. | 
Vr this legal Infamy ſeems to have len the re a 
, ab , Ont. De of 4 third Conviltion (2), by what Meurſrus has cited 


108. Edit. Hanoviee, from Andocydes; DOrdod rei Ludo yrvei J pe, 4. 
Ni Vor. 


1619. 


Amongſt the INDIANS, 


Any one convict of Perjury, had his Fingers and Toes cut off. 's male 
; 115 fol. 129. b. Alex. ab Alex. L. n 


e The PISIDIANS, 
Threw him headlong from a Rock. [Alex. ab Alex. ibid.) 


Wich che SCYTHIANS, 


(4) Herodotus, in Melpom. Ie was to be beheaded. (a) Their Kings, when- 
ever they were ſick, had a fancy, (at leaſt their 
Sooth- ſayers, when conſulted upon it, made them rr that ſome 
of their Subjects had ſworn by the Royal Throne, (the Oath moſt facred, 
and moſt. uſed among them, ) and: was perjured; whereupon Inquiſition 
Was n made for the Offender, and He. puniſhed, : i 


' The... Lycrixs, 


Wire uſed! jo jel ſuch Villains to $lgwery, and cone all their . 


ſtate. Heraclides Pont. De Palitii Grecor,] 


CHAROND A 5, Legiſlator of Thurium, &c. 


Appointed Actions, or Indiiments of Falſe-witneſs: : and. Was the Ge 
that took much notice of this caſe; as e . us, De . L. 


2. C. 12. 


| The Augient ROMANS, 

e Fo Had a Law in their XII Tables, (5) which del 

fugn, 1. 38. & apud . Criminals of this ſort to be caff down beadlong from 

the Tarpeian Rock: Our FALSUM TESTIMONIUM 

DIXERIT, E SAXO'TARPEIO DEJICITOR. But this, after ſome time 

grew into diſuſe ; as we learn from Gelljus; who laments its being laid 
(c) Gelii Noa. Attic, l. aſide: (c) (e for do you think, (fays he) if they were 


„ {ſtill to be ſo Fx we ſhould have ſo many cor- 


cc rupy. us bins Bvidences, as there are now: r . 
% The Roman Civil Daw „ 


Henk we meer wich the, Cornelion, Law de falſe, made by 91 
(4) ff. Ad Leg. Corn. de Fal- the Dictator; 3 (4 which infliged Deportation, and 
ſis. (L. 48. tit. 10.) l. 1. $.13. Confiſcation of Goods ; and, if a Slave were- guilty, 
(9. 12] vey prigcipio. Death. But by the Deſcription of it (e), it ſeams: 
to 


Cn 4a, III. of b. E RUN rf Gr. War 
to be concerned chiefly againſt Forgerier in viking, And Shona: of Patents 
falſe reſtimony ; tho n and och e, 5 and 4 to 
the flſe corner ls. fig a or 


HowEVER, we bind "TOY Wb igel, 25 che ane de. 


Emp. Alex. Severns, the Law was, (f) that: ſuch as ; g 
| pare falſe Evidence, ſhould be —— 4 at diſcre- ere . "I 
tion: Qui falsd vel varie Teftimonia dixerunt, vel utrique parti prodide- 
runt, à Fudicibus competenter avon Thi is is cited there from Pau- 
jus's Sentences; but not entire. For inſtead of chat gene eral Clauſe, 2 
Fudicibus &c. He wrote, « Ant (g) in Exiliun i agun- ) paw; Sent, l. ; Ti 
« tur, aut in Inſulam relegantur, aut Curid ſubmo⸗ den. . . 

So chat then the Puniſhment ran high; it wels either perpetual Baniſb- 
ment, or Relegation to an Iſland, or at leaſt, De gradation from their Rank 
and Dignity. Juſtinians Compilers, in leaving out this Clauſe, and ſub- 
ſtituting jo pogo word [Competenter,] did it, probably, as in many 
other like” es, to adapt the Sentence to What was the uſage of their 
own Time, and was thought proper to remain in Law. $42 


FO R by a Conftitution of the Emp. Zeno, A. D. 48 6, Ader 
left entirely to the Judges to puniſh as th pleaſed, according. to the 

uality of the Offence: (5) Datd cuntfis . Fudicibus, WC] Cov. I. 4. Tir 20 De 
3 ſque ullo præſcriptionis obflaculo, in Te effes, quorum nit. -v wether} 
woces falſitate, vel fraude non carere perſpexerint, pro qualitate widelicet 
deliffi, animadwertendi licentid. By this, (belide the arh itrary power in 
puniſhing,) no Preſcription was 17 in bar to the Proſecution-. 


By another of Zeno's, The witneſs fuſpefed during the time of "oy 
ing his Evidence, might be put to the Torture; and if the perſon'who 


ſuffered by a falfe witneſs, chofe to bring” his Alion in Common Law, 
and the ſaid witneſs were caſt, he ſhould” anſwer all ' Damages to the 
— 2 as well as ſuſtain legal Puniſhment! 59 . 0) 1.15. — 

Nauen 2 eum in . . Tf. 


* 


rid 


AccorDinG to Wes ey 'the Our TOR is poke e 
ria, where the Civil Law takes place: ſo Meno- 000 Menoch u. os wh, er 
chius (0. Clarus tells us, (I) chat ſometimes the Falſe Non Caf. 319. 


Clari „ „ 
witneſſes (in Civit Cauſes,) have their Tongues cut Fs . 7 1 125 L 5 


out, but generally are beaten with Clubs; according as the Quz 5. by 
the Perfons, | or ee of the, Cauſe may be. . 


4 & it Fs Yu ol 8 * N 


CovARRUYIAS, fa ys the fame in Effect, whe: he cel ur i 

upon 4 Gvil Action (m) Nair Li Jay we: di. end} OR 
varia. ones Hum fit,] againit a falſe witneſs, Pas e, Vel kane 

he is punihed by the. Cornehian Law de fe fol abs ae 
mentioned. LFE 4d Lg, Corn. de fall. I. 1. 5. a Now Dopor- 
tation, aſſigned by that, being out of uſe, as I have often 3 
efore 
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1 of b4nquas a Tir. 

rale im. before; and arbitr " Puni/hment . received inſtead of it j it id the fans 
as if he had ſaid what Claus and Menochins ſay. And what he adds 
is but to the like purpoſe; that if the Falſe Witneſs be puniſhed by 
the Judge ex Officio,  withour any formal Accuſation, extra ordivem 
punitur, 1 Judicis, according to the Conſtitutions, of Zend 'ad 
bovecitet. — N 


Bur in the Caſe of Pyecbyters or Deacons. convict of Perjury, it is 
eſpecially provided by Juſfinian; that in pecuniary Cauſes, they ſhould 
be ſuſpended, and confined to a Monaſtery for three years; in Crimi- 
nal, degraded, and ſubjected to the uſual Puniſhments : Clerics in in- 
ferior Orders, whether the Cauſe were Criminal or pecuniary, were to be 
se) Aurn. Coll. 2. Ti. 6. firſt degraded, and then ſcourged. So runs the 

De San#ifſ. Epiſc. &. Novel. | 7. . . . 

123. c. 20. Law. (n) Reverendiſſmis autem Presbyteris aut Diaco- 
nic, etiam fi inventi fuerint pro pecuniaria Causa fal 2 per hibuiſſe Te 
ſtimonium, ſuſſiciat pro verberibus, tribus annis ſeparari a ſacro Miniſte- 
rio, &. Monaſteriis tradi; pro criminalibus autem cauſis, fi falſum Te- 
ſtimonium dixerint, Clero nudatos legitimis ſubdi penis præcipimus: Reli- 
quos autem omnes, in aliis etiam Eccleſiaſticis Ordinibus conſlitutos, fi fal- 
ſum Teflimonium cujuſlibet Cauſe, ſive pecuniarie, ſive criminalis, dixiſſe 
convincantur ; non ſolum Eccleſiaſtico Officio repelli, ſed etiam verberi- 
bus ſubdi. | 5 eee 5 


b c, THIS brings us to conſider the Caſe of Falſe Evidence in Trials 
an, criminal; eſpecially in capital Cauſes, wherein, the Villany being more 
deſperate in its conſequence, it was puniſhed more ſeverely,” - - | 


| Some Laws we meet with, that affect the Proſecutor, meerly as 
ſuch : And tho ſuch he might be, without being ſworn; (for Jura- 
(o) Calvini Lexic. Jurid. v. mentum Calumniæ Was only in | Civil (0) Cauſes, In- 
Furament. ad Calumniam. ſcription ſerved in Criminal; and it does not follow, 
that Himſelf muſt be a Witneſs, for he may bring others upon their 
Oaths to. teſtify z) ſo that Perjury may not be, | ſtrictly ſpeaking, in 
this Caſe; yet, I preſume, it will not be improper, to take ſome 
(þ) FA S. C. Twpilian. notice of them by the by. And firſt, Calunmintori- 
foray ge, de werd. ban (P) Pena Lege Remmid irrogatur, ſays Marcian: 
Rom. L. 8. e. 22. P. 636. That is, they wete burnt in the Forehead, or Stig- 
matized, with the Letter K, to denote them Calumniators and Falſe 
(4) F. 1hid; l. 3. Et in pri- Acculers. They were allo puniſhable, | according ro 


7 


vais. Paulus (9) * extra Ordinem, or arbitrarily, pro quali- 
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tate admiſſ. But their Common Law had one general Method which 
was ſure to meet with them, and that was Inſcription. For when any 
one defigned to accuſe another of a Crime, he was to preſent his Ac- 
cuſation to the Judge in Writing, and Subſcribe [ot Inſcribe] his name; 
whereby he was bound, if he did not prove the Fact, to undergo the 
ſame 1 whatever it were, which upon Conviction ſhould 
have fallen upon the Perſon! accuſed. To this the Reſcript of Honori- 


cell, Of? 2x4 b harp Yao 
1 and Theodofius- refer; (7) Quiſquis crimes intendit, 55 2 55 1 


calumniantes ad vindittam Poſcat fimilitudo Supplicii. 


Oren Laws there are, which affect the Witneſſes; NS 
however, reach home to the Caſe of Perjury. The Cornelian Law de 


Sicariis, (made by Sylla,) puniſhed the falſe Evidence, in matters that 
touched the Life of the perſon accuſed, as 4 Mur- % f 4 Tf. cen ue 
derer. (s) Lege Cornelid de Sicariis tenetur, i fal- den. (L. 48. Tr. 8.) 1. x. 


fun Tefitmontum dolo 1 dixerit, quo quis publico 3 5 5 


Fudicio rei capitalis damnaretur. Now the Puniſh- 5. Lat Cornelis. Tokile 8. 
ment by this Law, (7) as Marcian tells us after- mm adtmpto. $0 6. 
wards, was Deportation and Confiſcation of Goods ; but . 


honeſtiore loco politi fuerint, 


ut pœnam legis ſuſtineant: 
people of ordinary Rank, he ſays, were 7 ut fo Death Hurkiliores _ ſolent, — 


for it. The general Equity of the Law, ſince De- Beſtiis ſubj ici; altiores verò 
deportantur in Inſulam, 
portation grew out of uſe, has been looked upon 


as the proper Standard and Determination of the Penalty; i. e. that 


the Witneſs will fully perjured in ſuch Caſes ſhould ſuffer as for A Murder. 


So Clarus obſerves (u) but withall, that this 'Severi- Fr. ClariSent. I. 5. $, Fal- 
ty is not always kept up to; ind chat if the f ee 
Evidence be on the ſide of the Priſoner, and in his . the Puniſh- 
ment is at diſcretion of the Court. Bajardus () adds, . 27. 33 
that the falſe Witneſs in capital Caſes, ought to che . fen. 

for it, tho' the Trial was not gone ſo far as Sentence, or Conviction: 
but Cuſtom, ( fays he) Pei to the contrary; for it is cenſured 


only pend extra ordinem ) by Condemnation Fo the Gallies , or ſome 
other waůy. 


— 


Juſtinians Law, in the Caſe of Perſons in Holy Orders * been re- 


cited before. 


"The on K Empire 


Retained in their Bafilica ho two Laws of Zeno, from Fuſtinian's Code 
(x) So that the Witneſs ſuſpef7 of Perjury while giv- () ans L 21. 2. 
ing his Evidence in Court, might be Scourged, or De Tifibw. U. 36, 37. 

pur to the Torture: Or he was liable to a Civil Action afterwards; 
and beii we Her was to pay all Damages, and alſo ſuffer legal Puniſh- 


ment : 


| pleadable. 


PER JURY in rapital n Was puniſhable as ML 2 LG. a6. 39 39. 
Murder, ) according to the Cornelian Law de Si- l. 3.5. 5. 


cariis; thoſe Articles in the Roman Digeſt upon chat "Ticks n alſo 


retained, by them. Iten 

TAO Veen Novel, eee h a 
(z) continued in their Code, the Emp. Leo Philo- 211 & Cler, l. 
ſophus, by a Conſtitution of his own, made ſome Alteratioti; k 
aw . Diſtinction betwixt Cauſes Civil and Criminal, and advanced 
another betwixt their being upon Oath, and not up- (a] Len. Imp. Conſtit. 
on Oath. 0 For he — Sat that all ſuch Ee. Sin] 3 


cleſiaſticks, 


3-76 1.2 


itam fore noverit licentiam mentiondi: cum e Ve F 


Lege Cornelia. F. 1. Frater. 


h mee Was left CAPE and no ren 
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Ou x Of Px RJ N c. TI I. Up 
rim. cleſiaſticks, as were worn, and #4 falſe Teſtimony, whether in pe- 
3 ; cluniary or criminal Cauſes, ſhould be degraded: but if their Evidence. 
were given without an Oath, confined in a Monaſtery. for three yeats, 


% 


and do Penance. there. Whether this was much regarded after his | 


| Death, I know not. ck rien, 
Bur the general Practice of their Courts, apa the Perjury of wits 
r neſſes in any Caſe, ſeems to ave been according to 
mg! 56, n. 21,22 Harmenopulus, (b) cited already in our firſt Chapter; 
to cut out their Tongues : and its very likely the practice aroſe from 
3 ſome Imperial Conſtitution of theirs later than the Baſilica. 
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Fr haun I.Tt. AMONGST them, (c) He that lod nes Lam 
(4) Bid. I. 3. — Falſitatis P roved " Falſc Witneſs, Was never admitted to te- 
notatus Infamid, f honeſtior ſtify again. But this was not all: for by a Law 
— n of Chindaſuindus, (d) If a witneſs had ſubſcribed 
temp. bt fla d f. his name to a Deed; and after, when that Deed 
4 tisfactione compellarur exol- was produced in Evidence, had denied his Hand, 


were. Si certe inferior eſt 


ſona; & unde duplam rem and {worn to it and were c : 3 
— debeat, non habeat; & 5 onvict of Perj ury 


i N Teſtimonium amittat, & cen- therein; He was not only to be branded with In- 
. e tum flagellorum ictus exten- | 


as Kcipnt. [ Lindenbrog, famy; but, if a perſon of Rank and Subſtance, to 
p. 3B, 39.] pay the party injured double to the Loſs he might 
an Klin Te enn ſuſtain by his falſe Oath; if an inferior perſon, 


dixerit, & in mendacio inve- unable to Pay, he was tor eceive an hundred Laſb- 
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iatur; aut fi ipſe certè dixe- | 3 
. | eam es. But we have a more general Law ſoon after, 
; 1 2c, der ili d. proprit feu. tho the penalty is not quite the fame : (e) That 
1 tate ſui, contra quem falſum ; vi » | 
= _— whoſoever ſhould give falſe Evidence 5 and be 
4 quantum per teftimonium ejus convict of having done ſo, either by Proof, or 
1 = perdere debuit, & ſe teſtificare z 1 OD 
} ultra _ 2 ns by his OWNn Confeſſion 3 if 4 perſon of Rank, 
1 componat, ip ſhould pay out of his own Eſtate the full Damages, 
Tt — —— and never be again admitted a witneſs in any 


nium dixerat, Serviturus. | l. Cauſe . If inferior, and inſolvent 3 he ſhould: be 


8. Cum hoc quod habere vi- | k . ; =; 
detur, perenniter Ser viturus.] delivered up in perpetual. Servitude, | with all his 
— Atque inſuper, ad aliorum E. Ne, WE oe [ OY d ] PR | 98505 

5 N fe S, AS IT 18 explained, I. 8.] to the perſon IIn- 
| iter vatus, „„ | p . 4 | A | 

kl ifi fubjacebit. (Lindenbr.. jured and alſo receive an Hundred Laſhes, have 
* v. 400 his Head horn, and remain for ever infamous. 


THEO D ERIC, K. of IT AI Y, 
Alleen 2 Teſt (f) Ordered, ſuch witneſſes, as were: either found 

moni ixeri LC - . | "WI "NE" OL. ; » AM ;, 

que Put breiten in . Pe ne 4 and ſuffling, or giving falſe Evidence, 

ilium dirigantur. Lindenbr. to be baniſhed. ' N . 

1. ** Goldaſt., Tom. 3. Pp. 
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 LviTPRAND, their King, (A. D. 72.4.) or- hi f. T. Neuf bi 
ained as follows: (g) © Thar the Falſe-Witneſs monium Giri conan: | 
ce ſhould pay his Meregild; one half to che King, wid gin dum; medium Re- 
« and the other to him Pint whoſe Cauſe he ann. Pet bat cojus Caatl 


A. 


| 1 erit, Et ſi talis perſona fu- 
« appeared. If he were inſolvent, the Judge ſhould: Yr est rage Pticys de. 
« deliver him up to the injured Party, to ſerve him be eg dare pro Servo in 


manu ejus cui culpam fecit, 
« as a Slave. 


& ipſe eidem ſerviat ſicut 


Servus. [ Lindenbrog. p. 647. 
Herold. Luitpr. Tit. 43. H. 1, 2. p. 226. 


TRE Emp. Charles the Great, who was alſo King of Lombardy, in- 


troduced a ſevere corporal puniſhment, cutting off (% LL. Longobard. L., II. 


the Hand. (5) Indeed, we find a Redemption allow- Tir. Jr. c. 2, Si quis conviddus 


fuerit de Perjurio, Manum 


ed by the Law now cited: but by another of his, perdat, ant me, C Li. 
it is expreſily ſaid (i), there ſhould be no Redemption; () #14. 


(i) Thid. Tit. 58. c. 2. De 


the Hand was inevitably to be cut off. Which Kene, — 4 — 
of theſe Laws was firſt made, may be uncertain: . = 5 berdat. 
but if we take Baluxiuss Chronology, (in whom we 
meet with both theſe different Conſtitutions, as given by that Prince 
to the Franke,) the No Redemption was firſt, and the Allowance of 
Redemption after. And in the ſame Author, (as well as Lindenbrog,) 
we fin Pepin, K. of Lombardy, Charles's Son, A. D. 793, allowing 
20 Redemption 05 in the Caſe: but perhaps his Fa- (1% Baluzit Capitularia. 
ther, who ſurvived him, introduced it afterwards Tom: {Gal Gone 
ite” — ̃ A at 4 + y Þ: 665. Goldafti Conſt. Impe- 
there, as he had done before in France, The Hand ria. Tom. III. p. 161 


in this matter, we learn Fol che Conſtitution of the Emp. Lewis the 


Pious : (1) whoſe appointment was; that if. the wit „ 
A og wet ira eee SS ne DO LS. Longeb . Th 
neſſes on both ſides could no way be reconciled, 5:.< 1 Ne 
f . E | 9 n o 16. a es m inter ſe ita 
and neither of them would retract, one of each ſide Ginealerint, ut nullatends una 
mould be pitched upon, to fight it out publicly with Agar Dns er id off 
| 7 \ e a” 4 LES te unus, qui 
Clubs and Shields, that the Event of the Combat © wage pore nous qu 


might ew on which the Truth or Falſhood lay, g ge, ui pus fl 


tem vel veritatem ſuo Teſti- 
monio conſequatur. Et Cam- 


pioni qui convictus fuerit, 
propter Perjurium quod an- 


The Champion convicted, by his ill ſucceſs, of Per- 
jury, was to have his Right Hand cut of All the 

OSS N | $5,938 WWW n commiſerit, dex- 
other witneſſes of the fame Party, who by chis , We, vue. r. 
means were involved in the Conviction, were to re- t*i verd_<juſdem parti Te. 


% 


. „ i ; "ſtes, qui falſi apparuerint, ma- 
deem their Hands by compounding; two Thirds of 8 


cujus 
3 : : | Dom poſitionis dus partes Ei, 
what they paid, to go to the Perſon againſt whom 2 etficr den. 
8 had teſtified, the Remainder a Fine to the vir. Edler. f. 649.) 

ing. | | | 


BzS1D8 all this, (m) the petjured wretch was . coun turd ec 
infamous; could never after be admitted to an Oath, Teſts poſt hoc, nec ad $6- 
either in his own Cauſe, or any body's elſe. S0 ful Gaus yel aterius Jurator 


Charles the Great determined. hy exiſtat. ¶ Lindenbrag. 0 = ] 
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mulcteæ nomine, omnes Teftes ſide he ſwore for,) all the other Witneſſes on the 


. 


The SA1 1c Laws 
0% 14, agg, Tit, 50. 6." Provided, () That if any Man forfwore himſelf this 


I, 3, 4. F. Si quis falſum 
Tell 


. provecch, ren & Tel 5 
part ct worn 5 4% But the following Diſtinction made: that if 


I Eher dil in. 4 9 in the Cauſe were charged with Perju- 
er, and it could be made out againſt him, He 
perjuri, unuſquiſgue illorum ſhould pay this Summ, (over and above the Dama- 


600 Denar. (qui faciunt Sol. ; , FFB 
100 ges and Coſts of Suit, the Capitale and Dilatura, 


=-_ 7 0 4 pron as they called it:) And alſo, Three others, who 
tur. Ipſe verd cui imputz- ſwyore to the Merits of the Cauſe on his fide, ſhould 


tum fuerit, (excepto Cauia, 


1 Capitali & Dilaturd,) 609 each of | m of Fifteen Shil- 
Baer aui & Dilarurd:) Goo each of them pay the ſaid Summ of Fifteen Shil 


monium præbuerit, 6 Way, he ſhould pay Fifteen S * of their Money. 


culp. judicetur. (Zindenbr. P. lings: But the reſt of his Witneſſes only Hve Shil- 


336, 337. Wendelin. p. 36. 


Zaluz, Tom. 1. col. 314, lings each; probably, becauſe they ſwore only to 


315] | the Credit of the Principal and his Conjurators, 
that they believed they ſwore true: for fo I gueſs the meaning and 
reaſon of the Diſtinction to be; by what I find in Bignonius upon 
this Law, and in his Notes upon Marculfus's Formule. | Baluzii Tom. 
II. col. 848. 923, &C. |] 


The BURGUNDIAN 


() LL. Burgund, Tit. 809. Determined, concerning the Witneſs on either fide 
Jubemus, ut de Teſtibus, qui . a TY 
pro quacunque parte & tule- in a Conteſt, (o) That if their Veracity was to be 
eſcenderint, & Divino Judi- tried by Combat, and one of them ſlain, (which was 


cio fallus ihidem Relator pug- taken for a Divine Deciſion, of Falſchood on the 


nans occubuerit, 300 Solidos, 


partis ipſius, a qui parte Te- 


ſtis ſuperatus eſt, cogantur {ame fide, ſhould pay Three hundred Shilling. „ à con- 


exſolvere. Nec multorum 


mals referentium Crimen vict of Perjury: that it „ be imagined, 
in, ITandteie. p. 2385 the Crime 5 falſe Villains ſhould be expiat- 

(p) 2% Tit, 45. Lind, p. ed by the Death of one. So alſo by another Law, 
hs 66. (too tedious to be recited at large,) (p) If a Defen- 
dant would deny upon Oath what he was ee with, and it were 
choſen to have the matter decided by Combat, one of the Witneſſes 
on each fide, who came to offer his Oath in the Cauſe, tho not actu- 
ally ſworn, ſhould fight it out; and upon the Event of that Com- 
bat, the ſame Law as above was to take place: which was made 
to deter them from ſo much as raſhly offering their Oaths in a 
Court of Judicature, | . 


The RIPVUARIAN 


(4) LL, age, Tit. $0. Laid only a Fine of Fifteen Shillings, (J) and that 
$. 2. —Quod fi falſum Teſti- BB | ,. N 
— wgy warns . upon the Three principal Witneſſes, if they were 


de ills tridus Tefibus found guilty of falſe Evidence; without putting 
Ze en Inns. Tom, them to Combat; for 1 find nothing faid of ir. 
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(s) LE, Bajuvar. Tit, 16. 


CER with the twö former, (betwik 2 


years 5 1 2, and 63 o, ordered, (s) that a witneſs WMear- rt, componat il, eujue u. 


ing fallly, ould Compound it for * Shillings = im ov nn, , 
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1 reckoned among thoſe, qui in null loco poſſunt te- 


m) 1b. MS. Merton. fol. 
4 MS. Cot. 2 78.5 6 Nfficari. A And again (m) S I. ſemel perfuravtrit, 
c hoc notum : ri, ae cetero . een url eb nu ſquam 
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of Subornarin of Perjury [9 To be ino 01 * 
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0 10 ta 
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N = doubt, eben ſta; linowitighy "employs a wed 
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m that product's 
ployed falſe Witneſſes, as Well as another ſp wy for theif ren 
and che N caſt N brought * e 21th elle! ved 
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Had Purtifkmerits for Subotnadon, both i im ri and TR Gola 
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In Civil, by the Cornelian Law De falfis ; which, whether it extend 
properiy to the Falſe Witneſs,” or not, does certainly reach the Man who 


y (n) F 4 Leg. Corn. 4 »knowingly produces ſuch a one. :(n)' Prna Legis Cu 


Fs 5 S AT Reg dg neliæ irrogatur ei, qui falſas Teſiationes faciendas, Te- 
8 8 Lan pachum Lows mon falſa paſo cienda, 'dolo. mala conjecerit. By 
this, ſays Coparruvias,i (o) ce He is puniſhable pans 

« falſe who kg induced a Witness to fwear falſſy; or corrupted him 
ec by Gifts, or Bribery, to teſtify againſt che Truth. What Povia falf 


Was by this Law, we are told by Marcian. It was Deportation; and 


Confiſ- 


CHAP. iv, of p a * j URY, 66 


231 


econſiſcation of all his Eflate; but in a Slave, it was %. 4 ke. cr 4s eee 


falſe. I. 1. 13; Pena falſi. 


Deb. (p) Pena falf, vel quaſi falf, — „ 44% Qui d. fs Teſti 


hibendum , 
ommium licatio ; . ſi ſer vu | a varus ner perk, 


aſd admiſe writ, ultimo Supplicio jubetur. Fals agg Toons thy rh 
e TY wx lame : (q) * Thar He who has taken, 8 2 


ney, that a Falſhood may be teſti- milioves Capire puniuatur; 
« fied, or de Tra ſuppreſſed ; or has corrupted 'cun ip jules, in e 


ce a ——_ ro. give, or not give ſuch a Sentence; 7 er I 
« or has taken care that he ſhall be fo corrupted; ſhall, if a perſon 
cc — ordinary Rank, dye for ir; if of better Quality, He, and the 


fer [the 


ce Judge alſo, ſhall forfeit their Eftater to the Treaſury, and ſuf- 


c ſtricteſt] Deportation, to an and. Modern Civilians tell 
Us, I mY Thar He who ſuborns Witneſles to falſe (r) Clari Sent. L. 5. $. Fal- 


« Evidence, (as well as the Witneſſes themſelves,) fim. v. 3. 5: 


e is faid Falſum committere; and that the Puniſhment of both is now 
ce at di iſcretion of the Court. 


— 


IN Accuſations, 
Life,) He is puniſhable as 4 Murderer, no leſs than the Falſe Evidence 
he ſuborned; by the Cornelian Law de Sicariis. (s) 1 4d Leg. Corn. de Si 


( 
Item is, — qui 2 Fudicia confeſſus fuerit, confi- - (L. AI Tit. 8.) J. 3. E- 


Item is. 


tendave curaverit, quo quis innocens circumveniretur, 6. e) CIS, 5. gi Condi: 
— pend Legis Cornelis punitur. The (t) Puniſhment was Deportation, 
or Death, as in that de falſe: but is now determined pend arbitrarid. 


The WIS ICO RSV. 
Wirn Fn (5 1 ak by Bribery (a) LE. en l- U. Tit 


2 6. - Quicunque autem 


or Perſwaſion, corrupted a Man to give falſe Evi- d Beactcio comupers al 
dence, was to have the ſame Fate with his witneſs, quaive Eifam Teftimonium 


licers, per ſuaſerit, dum evi- 
dens hujus rei commentum 


when the villany was diſcovered, and to be puniſh- 


ed ut Ralſarius, i. e. (as by the former part of this prot; Fr 
Law,) to 42 the injured perſon the full value wenns, aum in au eum 


aviditate cupidus peſtificandi 


of what he or mig have ſuffered by it; and prebuit' falftatis afſenfum, 


ſimul -Sententi2 ut Fal- 
ſhould alſo receive an undred Laſbes 3 have his Head Tor teneantur; atque inſuper, 


Hoorn by way of * and lye under perpetual fogells, & rr — 


erenni Infamie ſubjacebunt · 
Inf: any. | . p. 40. 


THEODERIC, K of ITA v, 


Did little elſe chan copy from Paulus, (whom we have cited juſt above, 
in the Civil Law upon this Article, ) when he deter- () 25e R Pai. 
mined, (av) that whoſoever gave Money for falſe 9: Ak 
Evidence, or Concealment, or corrupted. a jug * 
wich regard to his Sentence, ſhould if a mean petlon, be puniſhed with 
Death; if of bettet Rank, with Confiſcation of his Eſlate. 


Amongſt 


matters Criminal, (e ſpecially „ Where it rovehes 


of Prwjuny, 68 Tre. 0h 
Amongſt the LoMB ARDS, fs N 


We have two Conſtitutions of K. Laitprand; but which of them was 
© 6) LL, Lngbard, L. II. firſt J know not. One is, (x) that He who ſollicit- 


Tis. 51.c. 1. Ipſe qui alium d another to give falſe Teſtimony, ſhould be liable 


rogat Teſtimonium falſum 


dicere, fic componat, ficur to the ſame Amends as his corrupted Evidence: 
Teſtes ipſos falſos juſſimus | * 


componere; pro eo quod 1 8 that is, by a former Clauſe of this Law $ He 
inchonnm, | Lindnbreg. p. ſhould pay his Meregild; and if inſolvent, be given 
* 1b. L. 1.Tit. 4. Siquis Up 45 4 Slave to the Party injured, By the other, 
liber Homo ad alium liberum (y) He was to compound for the wicked Counſel 


Hominem Conſilium dederit 4 W 4 given ö by he | payment 7 5 We wy 


de perjurare, e. componat 
pro illicito conſilio, — Sol. * Il; 
100. [Lindenbr. p. 518.] Shi mg s. 


z) Lid. L. II. Tit. 51. c. a % Ati 
1 . . THe Emperour Lotharius, as K. of Lombardy, 


| fuerit, quod te ſcience rene: appointed, (z) that whoſoever had knowingly pro- 


in Perjurium produxiſſet, ad : os ES 
Palatium noſtrum fub Fide- duced Witneſſes that were to be forſworn, ſhould 


juſſoribus venire compeliatur ; 2 1 . 
& ibi cum fidelibus noſtris be bound over with Sureties to appear at his Ma- 
donſideremus, quid de tali 


Homine faciendum fit. ¶ Lin- J efty 8 Court $. ther e tO 4 bi de ſu ch Order as the King 
denbrog. 649] and Council thought fit to make for his punz/bment, 


The FRANKS. 


cee fekt, des A m  GONTRAN, K. of Burgundy, in the Synod of 
Teſtimonium vel Perjurium Ma ſcon, A. D. 5 82. (* contented himſelf, | with 


attraxiſſe, aut quicunque cor- 


ruptione ſolliitaſſe, Ipſe qui- debarring the Suborners of Perjury from commu- 


d F . . | 

mr" [Goldafti Conftir nicating in the Holy Euchariſt, till the laſt mo- 

in Cooler L122 ments of their Life. This may ſeem too much 
2 


Ai, Tom, I. col. Eccleſiaſtical for the purpoſe of this Work: but 
3 however Charlemaigne, or his Son, have copied ex- 

aActly, in their Capitulars, () from it. And that 
of Lewis the Pious, in his (X*) Capitular at Worms, A. D. 8 29. is che 
very fame with what we have cited of Lotharius,, amongſt the Lom- 
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"HE Inſtitution of a Sa BBATH, (or one certain Day in the 
return of every Seven, ſer apart from ordinary Employments, 
for the ſolemn ſervice of God, and Contemplations of Reli- 
gion,) was long before the time of Moſes, or the pafticular People of 
the Fews: it is as old as Adam, and the World irs {elf ; and being by 
Divine Authority, tho not a Law of Nature, obliges all Mankind. 
For thus we read in the Second Chapter of Geneſis, that the Creation 
of the World being perfected in the ſpace of Six Days, God bleſſed the 
Seventh Day, and SANCTIFIED it: becauſe that in it he had reſted 15 


all bis Work, wwhich he created and made. By [Sanftiied] no Man o 
Senſe can underſtand leſs than I have already ſaid of it: for how can 
a Day be Sanctified, or ſet apart as Holy, but by devoting ir to holy 


nſes? The Fourth Commandment, (which was but a Revival of this 


long neglected Inſtitution, requires us to ſanctify it allo ; Remember the 
Sabbath Day, to KEEP IT HOLY; chat is, by employing it to thoſe holy 


Ends and Ules to. which God had ſanctified and appointed it: the Day 
is to be kept holy by ur, in the fame reſpect as it was made holy by | 


God. And that we may thus ſanctify it, a Reſt from worldly Labours is 
required, to leave the Day at freedom for Religious Thoughts and Offices. 
I GRANT indeed, the Sabbath, as commanded to the Iſraelites, had 
ſomething particular in this Reſt, both as to the End and Manner of it. 
A moſt ffritt, ceremonial Reſt was required of them: for they might 


not dreſs any victuals, (Exod. XVI. 25, 29;) they might not kindle 


a Fire, (Exod. XXXV. 3.;) they might not embalm, or bury their Dead, 


(Mark XVI. 7. Luke XXIII. 56 5 beſide abundance of other ſtrict- | 


neſſes. And that this was to remind them of the inceſſant Drudgery 
that gave them no Reſt ar all in Ægypt, and to ſtir them up to a perpe- 
tual Thankfulneſs for the Deliverance and Reſt which God had ſo miracu- 
louſly provided for them, may well be concluded from Deut. V. 15. 
where the Reaſon of the Command for their Sabbath, is expreſſly re- 
ferred to their Deliverance from che pie Slavery 3 by 9 55 was 
wrought, (as learned Men have diſcovered,) on the very ſame Day of the 
Week, which was afterwards made the Sabbath to them; the Day where- 
on they paſſed thro the Red Sea, and their Enemies were drowned in it. 
Now all this had a ſpecial Relation to Them, as a Nation fo afflicted, 
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Of PROFANATION of the Lo RDs Day. Tir. IV, 


ſo delivered; other people are not concerned. But the Fourth Com- 
mandment, as given from Mount Sinai, being intended for us, and 


firſt Sanctification of the Day, at the beginning of the World; (Exod. 
XX, 11.) and requires 4 Ref}, in order to keep it Holy ſtill.” Tho 
we have nothing to do with the Jewiſß Strictneſſes, the Region bf the 
Day is incumbent upon us; and whatſoever (except works of Necel- 
ſity, or Mercy) hinders that, is an Abufe and Miſapplication of the 
ſacred Time. Nor is it the Caſe of Labour and Worldly-Buſmeſe,only : 
for tho Men abſtain from thele, there can be no ſuch thing as ſancti- 
fying a Day, or keeping it Holy, when it is ſpent in Idleneſs, or 
Sleeping, in Drinking, or Gaming, in Pleaſure and Diverſons: the Sab- 
bath was all- along deſigned for Religious (tho not ſecular) Employ- 
ments; and the LoxD's DAy, being our Chriſtian Sabbath, is but 
the ſame Inſtitution 5 and therefore ro be employed to the fame re- 
ligious Pur _ 5 180 me hag hn 

Ir would be going too far in ſuch an Introduction as this, to en- 
ter into the filly Arguments of the Talmud;fs, or the inſufficient ones 


every body elſe, as well as for the Iſraelites, is err upon the 


» 


of many others, againſt the Antiquity of the Inſtitution, or the Perpe- 


tuity of it, or the Change of the Day; tho I am fatisfied it may be 
done with the ſtrongeſt Reaſon on our. fide. Tis enough, that ſuch 
an Inſtitution there is, and by the Appointment of God; which there- 
fore ought to be reverenced by Men, and ſupported by the Laws of 

* Cone. Prov. Burdigal. (A. Men: * Neque certè alia Reipublice adminiſtrandæ 


D. 1583) c. 6. [Lab Con- i e 
A bp al. 9519 ratio melior GG laudabilior eſſe poteſt, quam que pri- 
mas divino cultui & Religioni tribuit. As States and Magiſtrates re- 
'. . * . | | | : | . " . Np Yi i 
ceive their Authority from the great Creator of all things, they ought 
to exert it for Him: and as the preſerving a due Regard to Religion 


in the People, is neceſſary to the good Order and Safety of the State, 


there's a political reaſon too, why they, ſhould take care to preſerve 
the Honour of the Lord's Day; for Atheiſm would ſoon be the Con- 
ſequence of a general Neglect of it, and Barbariſm would not be far 
behind the Heels of Atheiſm. „ 
Ir is not to be expected, that we ſhould find any thing in the 
Laws of Heathens, in Four of the Septenary Sabbath, or the Lord's 
Day: but they had evidently amongſt them Days devoted to Religion, 
and to the Service of their Gods; which, in the nature of this Subject, 
amounts to the ſame thing, or at leaſt may ſerve to illuſtrate and en- 
force it. I readily grant, what Mr. Selden has taken a great deal of 
+ Sell, de jure Nat. & f tedious Pains to prove; that all thoſe Paſſages, 
Gent. L, . 16, 15, 15+ 12+ cited by ſome too inconſiderately from the Gentile 
20, 21, 22, 23. Writers, to prove the Religion of every Seventh 
Day with them, are not much to the Purpoſe; but ſtrained and mil- 
interpreted by thoſe that have ſo applied them : However Holy Days 
they had, tho at greater and uncertain Diſtances; and what Religion 
they expected from the People upon thoſe ſolemn Days, we fhall 
ſee ſomewhat of, as it falls in our way to ſpeak of them. | 
2 CHAP. 


CAP. I Of-PxoFanatiION of th Loxn's Die." 235 
ENG ERR Dey 5 NT: 
% 1 0 n ir N FT ) 52 IT 8 | 


His would be a needleſs Article to begin with; if it were not 
for an Affectation very viſible, - in moſt of choſe that allow the 
danctity of ſuch Days, to cut them as ſhort as may be; ſhorter by 
mary Hours than any other Day of the Week. The general Notion 
is, the Religion of the Day begins when they think fir to riſe, (and 
this too, is uſually later then, . at any time elſe,) and concludes as 
| foon as they ger releaſed from Church in the Afternoon, a very diſin- 
genuous Way of reckoning, to cut off from God's proportion of their 
Time, and lengthen out their own. The Account was otherwiſe a- 
mongſt the Fews, the Romans, and the Chriſtians of former Apes: They 
aſſigned at leaſt an entire Day, of four and twenty Hours, to Religion; 
and accounted that whole 2 of Time, (allowing for the — 
Courſe of Sleep, and neceſſary Refreſhment, ) as — as any part of it. 
WITH the Jews, we find their Day of Atonement was to be from 
Evening to Evening, full four and twenty Hours; Levit. XXIII. 3 2. 
And doubtleſs it was the ſame with their Sabbath; for that was 
their conſtant way of computing Days. | Selden. De Jure Nat. & 
1 TC 
| THE Roman C1v1L Law, before Chriſtianity had any Power to mo- 
del it, extended their Feriz to the fame length, tho' they began and 
ended at Midnight. (a) More Romano, Dies F medid () E De Fei (l. 2. th: 
Nocte incipit, & ſequentis Nottis medid parte finitur: 10 F 8. More. 
Itaque quicquid in his viginti quatuor horis, (id eſt, duabus dimidiatis 
Nottibus, & luce medid,) aftum eſt, perinde eſt, quaſi qudwis hord lu- 


cis actum eſſet. 5 . 
THz Baſilicon of the GREEK (Chriſtian) Empire has the fame: 

(Bana, L. 7. Tit. 17. De Diebus feriatis. . , J e 
AMoNG the FRANKS, we have Charles the Great, in his Capi- 


tular (h) at Frankford A.D. 594. determining the (4) c. 19. Ut Dies Domi- 


Extent of the Lord's Day, to be from Evening to pam ne 
Evening. To the ſame purpoſe we read alſo, (c) Ca- | £297] 


57 | | ; (e) Balux. ibid. col. 707. 
paulaer. L. I. C15. &. VI. e. 11. 9657 


TRE ENGLISH SAXONS were as Zealous in this matter as any. 
The Conſtitution of (4) Withred, K. of Kent, and (4 Cap. 10. Si in Veſperl 


. | BY . | f præcedente Diem Solis, poſt- 
the Council of Berghamſted, A. D. 6 97. carried it quam Sol occubuit; aut in 


. 6 | a veſperi præcedente diem Lu- 
on from Saturday Evening at Sunſet, to Bed-time on nz, pot occatum Solis, — v- 


DS : "MS BA * Grvile, Ge. [ Seb: 
Sunday Night. K. Edgar, in his Eccleſiaſtical Laws, Snell Lo. f 5. 55. 
(about the Year 967,) enlarged it (e) yet farther; Slut ab 14 Piel Sint 
from Three of the Clock on Saturday afternoon, to fler Pameridiant tertid uf- 

: 3 4 DO it, que in Lunaris Diei dilucu- 
Break of Day an Monday. To the fame purpoſe, 


lum, feſtus agitator. {Lam- i 


| : | e 3 Gard. p. 63.] | 
and almoſt in the ſame words, is the Law of Ca- (H GNR. c. 14. 


imrus (fi. And Edward the Confeſſor, (g) amongſt 2. Os 
thoſe Laws of his which were afterwards confirmed wh ep. dic Gp, 
by William the Norman, has given it the like Extent. uſqueaddiem Lunz. Een 

| ard, p. 138.] 
& 8 2 Bur 
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E KOrFANATION of the Loxy's DAY. T 14. IV. 


The Religion Br if this be thought too much, there is however an apparent 


V Days 


Equity, to extend it, as we do our ordinary Days, from the Time we 


awake in the Morning, till we lye down to ſleep at Night: becauſe 
otherwiſe, it will not properly be One Day in Seven, which the Fourth 
Commandment requires; that is, the ſeventh part of our Time: 


CHAP; I; 
Of the Religion of Holy D ay . | 
Amongſt the Jews, 


THE Jeu, had, principally, the Fourth Commandment, which 
obliged them to keep cb Sabbath holy. | 1 
ExOp. XX. 8, 9, 10, 11. Remember the Sabbath Day to keep it holy. 
Six Days ſhalt thou labour, and do all thy work. But the Seventh Day 
is the Sabbath of the Lord thy God: In it thou ſhalt not do any work; 
Thou, nor thy Son, nor thy Daughter, thy Man-Servant, nor thy Maid- 
Servant, nor thy Cattle, nor thy Stranger that is within thy Gates. For 


in Six Days the Lord made Heaven and Earth, the Sea, and all that in 
them is, and reſted the Seventh Day: wherefore the Lord bleſſed the Sab- 


bath Day, and hallowed it. 
THz Deſign of the Sabbath, or what is meant by keeping it Holy, 


0% Hee eſtSabbari Santi. ſome of the Jewiſh writers deſcribe in this manner: 
ficatio, ut mens human in (5) ce That on that Day, the Mind of Man may be 


profanz ſed tantummoddre- dc taken up with nothing of worldly Buſineſs, but 
bus ſanctis. [Selden. de jure 


Nat. & Gent. I. 3. c. 13 p. ©© With matters of Religion only. And Cunæus, to 


benen rota Ob- the lame 8 tells us; (i) © The due Obſerva- 
ervatio ta tuit in dicto- 5 — , | 
dum oem factors tion of the Sabbath, was placed in a Holineſs of 
ſandtitare, atque in Cultu Pi. Ce gl] Diſcourſe and Actions, in Divine Service and 
vino, Precibuſque. — Ne re- 393 9 : | , | 
bus Divinis profane miſce- ( Devotions, And that ordinary Buſineſs might not 
rentur, cuncti eo die omittere 755 lay 


ſueta opera jubebantur.— To- oY interfere with theſe, every body was oblige 
done pont necefſe elt, Gam © aſide their accutiomed Labours. *T'was neceſſary 


tam ſeſe mens in Contempla- 4c 


Deum, mentem puriſſimam, ec 


r Mind ſhould wholly retire from them to Con- 


mos eſt omnia fandtidimaIn- ce templation, when God, the moſt pure Mind, was 
ſtituta pervertere, multa ad 


Legis Edictum oy de ce to be worſhipped. Bur the Jews 7 whoſe Way we 
Daher Brnallim Bie ode. “ WAS to (EO the moſt ſacred Inſtitutions, added 

„ © many t ings to the Law, which Moſes never pre. 
_ ſcribed, and ſo turned the Obſervation of this 


Hebr. L. 2. c. 24. p. 232, ( 
« holy Day to an anxious Superſtition. 


— 


ATHENIAN Ss. 


(k)*A " F Abloxiwy &- | > © 6 | . 5 4 3 
on wont A jt." ona DzMoSTHENEs tells us, (i) that upon their 


. public Holy Days, no other buſineſs was to be at- 
p. 117, 778. tended, than what belonged to the Religion of che 
Day. So Petitus alſo, in his Sanne 

ficts, L. I. Tit. 1. p. 17. 


ereupon; De Legib. At- 


The 


CAB II. of PkoranarioON'df the Bons Day: 


The Ancient Ro M AN s, 
As we learn from Plutarch, (I) were wont on ſuch 


Days, to trouble their Heads with nothing of their 


Family-Affairs, or projecting for any aps Com- 
mon Buſineſs; but were intent upon w 
their Gods only. 5 


In the ALAMAN NIC Laws, 


8 
. * — , - * „ Jo 


The proper obſervation and buſineſs of the Lord's 
Day, is (n) very expreſſively pointed out, in the 4 


Phraſe Deo vacare; to diſcharge ones ſelf from world. 


y Employments, for the Service of God and Religion. 
The GERMAN SAXONS, 


In the Laws made for them (or confirmed) by 
Charles the Great, A.D. 789. (n) were required, all 
of chem, on every Lord's Day, to repair to Church, 


to hear the word of God; and ſpend the reſt of their 
Time in Prayers, or Good Works. ONE 
The FRANKS. 
TRE ſame Charles, or his Son Lewis, preſſed 
the matter ſtrongly upon them, in their Capitulars: 
obliging them (o) to attend nothing but the Ser- 
vice of God on the Lord's Day; and that from Even- 
ing to Evening. And again, to keep it with the 
utmoſt Reverence: and betake themſelves to ſome 
Prieſt, or ot her wiſe and good Man, that they may 


| 
(D *Pwugic A TT Aziby oo 
me; le, s ngropen & I 


deen, AM A mp) rs $22; 
ige. x rn ever. Plut. 
Quzſt Rom. (Qu. 25.) p. 270. 


t concerned the worſhip of 


(in) LL. Alamith. Tit. 38. 
FF | 3, 4. Si Deo vacare die 
ominico- neglexerit, ec. — 
Quia noluit Deo yacare, gc. 
[Lindenbrog. p. 3730 


(n) Capit. de Part. Saxonia. 
c. 18. Ut in Dominicis die- 
bus, — Omnes ad Eccleſiam 
recurrant, ad audiendum ver- 
bum Dei; & orationibus, vel 
juſtis operibus vacent. Ba- 
lus Tom. I. col. 253. 


” d (o) Capitular. L. VI. c. 189. 


Diem Dominicumn . 
tantum Divinis cultibus ſer- 
viatis, & a veſperi uſque ad 
veſperam. Ib. c. 2057. Pla- 
cuit ut fideles Diem Domini- 


cum, in quo Dominus reſur- 


rexit, omnes venerabiliter co- 
lant.— Ad Sacerdotem, aut 
ad aliquem fapientem & bo- 


num veniant, & eorum præ- 


dicationibus, & bonis Locu- 
tionibus, quæ ad Animam 


The Religion 
7 295. 


pertinent, utantur. ¶ Balux. 
Tom. I. col. 955, 958. 


(p) Feſtos & ſolennes Dies, 
Jejunia, c. multo honore 
obſervato. ¶ Hef Boet. L. 
10; fol. 201. b. Leſlens. L. 1. 
p. 73+] | 


receive Inſtructions for the Soul in Sermons or re- 
ligious Converſation. _ 3 * . 

TRE Scors had a general Law, of Kenneth 
Mac-Alpin, (p) which required a religious obſerva- 
tion of all Holy Days. 


: 


MAnHoOMeEt's 
Sabbath was Fryday ; and thus he directs them to obſerve it. ()“ 
«ye that believe, when ye are called to the Aſſem- % Alan. Azcar. 65. ad 
ee bly of Fryday, to make your Prayers; Pray, and fm F 
« quit your Trades; — when ye ſhall have finiſhed your Prayers, ſepa- 
e rate your ſelves, go whither you pleaſe, and beg of God his Grace, call 
ce frequently to mind his Divine Majeſty, and ye ſhall be happy. When 
ce the Infidels ſaw any thing of Profit, or any Divertiſement, they for- 
* ſook thee, and weft out from the Sermon. Tho' this ſeems to for- 
bid Work and Diverſions no farther, than they may hinder them from 
the Public Service in their Moſques ; yet there ſeems allo. to be a Di- 
rection given them for the teſt of the Day, to be exerciſed in private 
Prayers, and pious Meditations. 3 of et ani 
1 9 111 CHAP: 


5.1. Law Pro- 
cerding:. 


dletermine Cauſes. 


Of PRoA NATION of the LonD's DAT TII. IV. 


e e Oe OO 
Laus prohibitory, ef ſuch things at divert from the 
Religion of the Day: And, | 
S ECT. I. Of Law Proceedings. 


"ITH the ]ews (a) it was a ſtanding 
Maxim, that on their Sabbaths, and o- 
ther ſolemn Days of Religion, Fudicia forenſia exercenda non eravit \ 
and to avoid all Appearances, and ſhew their Abhorrence of any fuch 
practice, they would not, on thoſe Days, ſo much as walk, or fit 
for Converſation, in the Courts where their Magiſtrates were uſed to 


(a) Selden. de Synedriis. L. 
II. c. 10. p. 424. 


In the Roman CI VII Law, 


It is to be obſerved, that under the Heathen Emperours, their Dies fe. 


riati, (tho not exempt from Military Affairs, or Proceedings againſt 
Criminals, both which have ſome colour of Neceſſity to Excuſe them,) 

(4) F De Feris (L. n. Were generally diſcharged from Trials of Civil Cau- 
Tir. 12.) 1. 9. Div. es, (b) So Ulpian tells us: Divus Trajanus Mincio 
Natali reſcripſit, Ferias d Forenſibus tantùm negotiis dare vacationem: Ea 


autem que ad Diſciplinam militarem pertinent, etiam feriatis diebus peragenda: 


inter que Cuflodiarum quoque Cognitionem eſſe. Yet in thoſe Times, Civil 
(c) M514. 1. 6. $i friatu. Cauſes might be tried, (c) at the Requeſt of both the 


Plaintiff and Defendant, if othetwiſe, they were neither of them bound 


by the Determination, 3 B 
UNDER the Chriſtian Emperouts, particular Care was taken of the 


Lords Day. All proceedings at Law were ſilenced, in general terms, 


4) Cop. L. III. Ti. 12; On anti- 1 IN | | *. 
of * a Ge 2 by Conſt abe the Great, A. D. 321. (d) Onmes 7 = | 


ices, Aices, urbanzque Plebes, &c. — venerabili die Solis 


quieſcant. So Theodoſius afterwards 3 (but which of their Princes of that 
name, we are not told, nor is there any Date to the Conſtitution:) 
Admitting indeed of the Emancipation of a Son, [declaring him ſui Ju- 
ris, or of Age,] & Manumiſſion, or giving Freedom to a Slave; (both 


which required ſome legal Formalities;) but prohibiting all other Acts 


of Law; with a Clauſe nullifying every thing done contrary there- 


(e) Ibid. l. 2. Ut in Die. to. (e) Ut in Die Dominico, Emancipare ac manumit- 
tere liceat; reliquæ Cauſe vel Lites quieſcaut.—Et quod contra hoc fa- 


cum fuerit, omnibus modis irritatur. The Reaſon why Emancipation and 


(F) Menoch. de Arbir, Manumiſſion are excepted, is, as Menochius obſerves, 
Veit. E. 1. qu. 50 u 4. (F) that they are voluntary and favourable Acts. But 
even theſe had been prohibited before by Conſtantine, in a ſecond E- 
dict of his, Cod. Theod. I. 1. De Feriis; tho Juſlinian thought fit to 
retain this Re- allowance of them by Theodoſius. 75 

ALL Arbitrations, and the like, were forbid alſo on the Lord's 
Day, by Valentinian II, A. D. 386. [ Cod. Theod. de Executoribus |. 3. 

& de Exattionibus, I. 13.] But Fuſtinian has contented himſelf, with 
inſerting in his own Code a later Law of the fame Prince, A. D. 
3859, 


Crap HII. f PRO ANAT TON ef ther LoD Diary. 
389. (g) where, having cnumerated ſexeral Holy ) cos. . E l 7 
Days, (as the Seaſons Chriſtmaſs and Eafler, the omnes Dies. | 
Epiphany, Kc.) on all which, Juridicab Proceedings are prohibited, he 
adds; — In eadem Obſervatione numeramut G. Dies Solis, (Jus Domi- 
nicos rite dixere Majores,) ui repetito in ſeſe caleulo revolountur, in 
quidus parem neceſſe 2% babere reverentiom; ut. nec apud ipſos Arbitros, 
vel a Judicibus flagitatos, vel ſponte elettor, wlla ſit cognitio Furgiorum; &c. 
ALL Exaffions of Debt, and Arefts for it on that Day, were prohi- 
bited by. Yalentmian I. A. D, 368. | Cod. Theod, De-Executor, I. 1. & 
De Exaff. I. 1 % and by Valentinian II. A. D. 386. [Ibid. iſd. Tir. |. 
3. & I. 13. ] and by che Conſtitution of Leo and Anthemius, A. D. 
469. Which laſt is retained (tho the two former are not) in Fuftini- 
ans Code; and runs thus: () Dies feftos, Majeſſa- ) Cop. i Fol. l 1 
ti aſtiſimæ dedicatos, nullis volumus— exattionum ver- Die F. 
ationibus profanari. F. 1. Dominicum itaque Diem ita ſemper honorabilem 
decernimus & venerandum, ut a cunttis Executionihus excuſetur: Nulla 


1 


£39 


F. 1. Law-Pro- 


ceedin gs. 


The EASTERN Empire 
Retained rhe Reſcript of Trajan, (i) abovecited from . 
F. De Feriis. |. 9. licharging all Judicial Proceed De Piebus feriatis. 1. 9. 
ings; except in Courts Martial, for Military Diſcipline ; or Courts 
of Civil Juſtice, for-rhe Cognizance of Crimes. This indeed extend- 
ed to all Holydays: but particular Care was taken of the Lord's Day, 
by name, in other Laws; As by |. 19. guſd. Tit. Band,; the fame 
with Cop. De Feriis. I. 3. Omnes Fudices. 74 dels 
THe fame, together with private Arbitrations, and the like were 
forbidden, Bac. Ibid. I. 23. [as in Cop. de Feriis. I. 7. Onmes Dies. 
AND alſo Exaftions, and Arreſfis for Debt, Bama. ib. I. 27. as by 
Cop. De Feriis. |. 11. Dies Feffos; and with the ſame Puniſhment 
upon the [Magiſtrate or Bailiff guilty herein. 


Txt 


TL . 7. A. 7. 


of Pxoran ation of the Loads DRE: Tit: th 


BY, . : OE +. „ 5 * * ** 2 * ; : ; 
4 4 4. 13 181 734 oo L 14 L # wa 
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zehn u. Under Reviſuindus, (about the year 660,) (b) were 
r bt the Lords e 
r 
am neque propter aliquod cutions, Citations, or obliging him to attend the 
dee RROY eren. Courts of Judicature. If an y. perſon were guilty 
rin dna necells fr en- (OL uh oled to be ſo) of a capital Crime, he might 
beine mortis unnd m. indeed be ſeized en 1A 05 Kats i 
| terwards, to take his Irial, an 


prehendendi funt, & ardut ſafe Cuſtody till 
. . . . i, f : WE Y | Py 51 1 S. ey 
N 2 die Domi. abide his Sentence. = Whoſoever b tranſpreſſed this 
nico—debita ſubſequatur eos 1 Pre SRARG 1 | 9 5 
ultio Je = ſi quis Law, Was to undergo Fifty Laſh 5. 

autem contra decretum Legis hujus agere & ad Judicem ex hoc 

querela 9 50 Ictus flagellorum publicè extenſus accipiat [Lindenbrog. p. 

17, 18. *1 3\ 341 4 4h 7 | 


(0) Eanic. 154: Die Sos, Diſcharged (1) from convening any Perſon, or ſum- 
qui Dominicus nuncupatur. 5 


led & Diebus Paſchalibus, moning him into Court, on Sundays, and the Days 


Il ipim iri. | ; i 5 | | 
Qui contra fecerit, Sacrilegii Of Faſter, upon peril of being puniſhed as for Sa- 
reus habeatur. [Lindenbrog. - - [ 42% | 56 4 
p. 256. crilege. 5 


Amongſt the Lo M BAR DS, 
(m) LL. Eongob. L. II. Ir. 


„6 My obs ents Charlemaigne - preſcribed (m), that the Lord's Day 
cus Dies, ficur decer, bono. ſhould be held in due Honour, and every body 


retur, & eum colere omues 


ſtudeant; ut liberi poſſint ha- take care to obſerve it. Which that it might be 


beri: & [ Baluxius reads. &+ ates Io | | 
bg feri pſt — done with the greater freedom, and They be ar 
— CT »58- full leiſure for the Service of God, all Markets and 
illo Die prohibeantur. [ Lin n id | | 
dude, geg, Bala, Tm. Courts of Law were forbid to be held upon that 
5 col. 7 * in Capitular. L. Day. | | 
. | | 5 
nn : Ns 
aide Pichus Kin Fenn pa. AND again, the Emperour Otho (n) prohibited 


ci puis, Judicarios motus exe- 


_ cipuis, Ju | all Trials and public Proſecutions ; that the Solem- 
qui, publicas quæſtiones ap- | 
peri, {ur hir Solemnitaresquz nity of ſuch Days as are and ought to be obſerved 


ſunt Chriſtianorum cum om- 


ni vigilantit celebrentur,) pe. by Chriſtians, might be kept up with the utmoſt 
nitus prohibemus. [ Lind. p. Vigil 1 

646. guance. : 
Tux BURGUNDIANS had a Law to the fame purpoſe; which I re- 
ſerve, till we have occaſion for it in $. Worldly Bufmneſs and Labour. 
„I x SAXONY, (0) :the 'Emp; * * the Great 
bus, conventus & kene ru, forbad the holding of Courts on Sundays; unleſs 


pro magni neceſſitate, aut the Diſturbances of War, or ſome other urgent 
ew Le PR Neceſſity compelled to it. 

THE fame Prince forbad it alſo among the FRANxs, in a Con- 
ſtitution at the Diet of Aix, A. D. 789. Ch. 79. but no puniſhment 
is aſſigned. 

His Son Lewis forbad it alſo, in his Capitular, A. D. 823. ch. 7. 
which needs not be recited, becauſe it is in the very ſame Terms wich 
his own (Charlemaigne's) Law for the Lombard, given juſt above. 
[Baluz. Tom. I. col. 635: ] The 


nn 


prohibit 2. 
| = — D jr rnogy 
things, (p) that no Perſon ſhould undergo Trial by fine: ol Let voters 
Ordeal, or be obliged to take an Oath, on any Fe- 2 E bo oe 
ſtival or Faſt-Day of the Church. Whoſoever com- gef deminez Cd 0. . 

elled to the contrary, ſhould pay, if a Dane, their quidperperravir: fed capistur 


& teneatur uſquedum Dies 


Labſlite, the Fine accuſtomed for Contempt of the feitus want. * (Wilkins. p. 
Laws ; if an Engliſhman, the Wita, another cuſtom- - cu Prat 
ary Fine. If poſſible, no Man ſhould be put to Death, or ſlain, on 


the Lord's Day, whatever Crime he were guilty of: bur ſeized and im- 
priſoned till that Day were over. FEST "OO FORT eee 2 
K. Ar HEIST AA forbad any Action at Law (5 4%. Rc zr. 
J) to proceed upon the Lord's Day: the Tranſ- Dominiol; 6 quis hoc ker. 
greſſor was to pay his Fine for Contempt of the α, meam. C Brompron.. 
King and his Orders, which the Saxons called oO W r.. 
CANUTUS has the fame Prohibition (r) with that 93 
in the firſt Clauſe abovecited from Edward and Gu- p. 1 31, 140. Lambard. p. 
thrun: and another, (s) the ſame with the left oo. 
theirs; with an Exception only, in cafe the Criminal fled, or reſiſted. 
E DWARD the Confeſſor allo, (t) in thoſe Laws ,, 1. 24, oro. 
which were after approved and confirmed by Wil- Pux Dei & — Redefin 
liam the Norman; eſtabliſhed an Immunity from Ar- nber Sabbat ah berg r. 
reſte, from three of the Clock on Saturday After- dem Lung. 5 


| 197. 


noon to Monday Morning. 
SECT. II. o Markets ; Buying, and Selling. 
The JE ws. : 


THouGH the Law of Moſes is not expreſs againſt buying on the 
Sabbath Day what was then expoſed to ſale; yet the expoſing Goods to 
ſale on that Day, falls (doubtleſs) under the notion of worldly work, 

which was forbidden them. And that ſuch buying and ſuch ſelling were, 
both of them, looked on by the pious Fews as a Profanation, appears 
ſufficiently, by the Covenant which that People made, after their Re- 
turn from the Captivity in Babylon: when entring into an Oath, to walk 
in God's Law, uhich was given by Moles the Servant of God, to obſerve 
and do all the Commandments of the Lord, and his Fudgments, and his 
Statutes, they obliged themſelves, amongſt other particulars, . to this; 
that if the People of the Land brought Wares, or any Viftuals on the Sab- 
bath Day, to ſell, they would noT Buy it of them ON THE SABBATH, 
or on the Holy Dey. NEH EM. X. 29, 3 1. As allo by the vigorous Or- 
ders, which Nehemiab gave, as a Magiſtrate, to prevent the felling of 

my H h Goods, 
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Of oA AT HORN ef the L oxds Day Tir. W. 


$.11. dene Goods, (even of Victuals,) in Jeruſalem, or near it, on the Sabbath; 


Buying, 6 
Selling. | 


Ch. XIII. v. 15, to 23. What evil thing is this, (ſays he,) that ye do, 


and profane the Sabbath Day ? Did not your Fathers thus, and did not ouy 
God bring all this evil upon us, and upon this City! Let ye bring more 
wrath upon Iſrael by profaning the Sabbath. Then he ordered the Gates 


to be ſhut the Evening before and not to be opened till the Sabbath was 


fully over; and fer Servants of his own, to ſee to the Execution of theſe 
Orders: and when the Merchants and Traders, who brought Wares to 
Sell, lodged without the City, but near the Gates, to entice Cuſto- 
mers to n he threatned to lay Hands on them, and obliged them 
to quit that practice. 3040 95d WA e i . © 
In the Laws of other Nations, we meet with very little expreſſly 
on this Head : but what I have found amongſt the Lombards, Franks, 


+ 


and Saxons muſt not be neglected. 


TRE LOMBARDS were forbid by Charles the Great, to hold 
Markets, as well as Law-Courts, on the Sunday: for they are join- 
ed together in the Conſtitution of that Prince, ut etiam Dominicus 
Dies &c. cited in the fore oing Section. wt]. _ 

TH x ſame Prince borbal it alſo to the FRANKS, in his Capitulars 
N 2 2 18. De mercatis, ut for t hem: particularly in his Firſt of the Vear 80 9. 
in die inico non agantur; 


ſed 1 diebus quibus * To Let (4 ) no Markets be beld on the Lord's Da '; 
nes a Dominorum ſu- ec ; | ; A. 
crm G bent open L h. but on thoſe Days only, whereon Men are obli- 


li. Tom. I. col. 466.) ee ged to attend their Maſter's buſineſs. But his 


(% Cap. 8. Ut Mercatum 


in die Dominico in nullo Lo- Second of that Year 0 ( 5 ove ſome Check to e 
co haberi, niſt ubi antiquitis Prohibition, by allowing that they might be held 
[1k pr wbere they had anciently and legally been admitted. 


 Capirular. L. I. c. 139. a | \ GN. 
Un Merearus Die Dominico And yet in the Books of the Capitulart, (c) we find 
OE Oran” OM 1 in this matter, without any Exception 

(4) Car. Calvi, Tit. 36. e. at all: which, afterwards, (d) we have direct- 
19. [ Balux. Tom. II. col. 


182. by referred to, and conſirmed by Charles the Bald, 

A. D. 864. for he recites it in the moſt general terms. 
AMONGST our ENGLISH SAXONS, it was agreed berwixt 
(+) Fed, dv, & Cu-, Alfred and Guthrun, (ſo often mentioned,) (e) ce that 

c. 7. Si quis dic Dominic «© whoſgever ſhould preſume to buy any thing on 


mercari præſumat, perdat 


mercatum, & XII Oras apud. c the Lord's Day ſhould f forf eit the | Goods ſo bought 5 


Danos, & XXX Solidos apud | | 
pre" [ Wilkins 4 6% 25 and alſo, if 4 Dane, pay 2 Fine of twelve Oras 


8. pſ6. e (or, 20 Shillings®,) and if an Engliſhman, thirty 
4. Shillings. FT 5 N 


(f) LL, Athelft, R c. 24, Tin the | ſame purpoſe 15 the Law of Athelſtan,. 


Ut nulla Emptio fit diebus 


dat, ec chr xx Sund. Of forfeiting the price ot va ve of the Goods bought, 


* x 


pro mul&t3. [Wilkins p. 64.] and thixty Shilling beſide. 


N EK. Erbelned alſo, (A. D. 1008.) prohibited all 
routi decet; a N Yam ahbe Fei. Ar 
e cente epd nde l. Markets (g] on that Day, that the Feſtival might 
lo le ende ceſfandam be Obſerved Religiouſſy as it ought to be. Which 
. Im. p 108.J : h | . 1 ; 'Orde þy bo EY 
(4) Meroaure diet Solis he afterwards re-inforced by another Order (h) about 
r n r 1 1 . 3 | * | B 1 8 N 1 
arid Mund pen: In pag.] it, (A. D. 1014.) wherein he ſpeaks of a ſevere 
FH Penalty ; 


CHAN. HI. Of :PRoranuitioNg: the Loans DAY) 

penalty; but as he does not define it, I ſuppoſe it. n e 

wind ibn befote ſettled 'by:Athelflan. +1 l. <q 07 g SW 5 . 
LASsTL TY, K. Cantus, (about the year dn) 7 etre 'Cianerti R. 7 390 

forbad-(5 ) Markers) and all ſecular Aſerablies-:of EIS = 

the TE unleſs in n ob the ut molt, Neceſ- e ene coprentuar Fopull, af 


wp { mono th ff. lol N Fave 205 aer 1 P. 139-3: ln. 
1 I * . 12 hwy 78 1 3557! on 919i *? 
szer. III. ot ih Buſſe and Labeer: 1 
© 4 | | Le C Us 20 jc 17 


Amongſt che Iv 85 or Is KABLITE Boa 


THE Puniſument of this upon their Sabbath, even by te 1 
of their Law, was Death. 

EX 0D. XXXI. r ſhall keep the Sabbath, for it it Hoh 
unto b: every one that defileth it fall urely. be put to Deatll. For 
ewhoſoe & doth” 4 work therein, that Soul Pall be cut off from among. 
his Peof "Xu Six Days may work be done; ; but in the ſeventh is” the Sab. 
bath o Reft, hol) to the Lord: whoſoever. doth an work on the Sab- 

bath Da ay, 7 7 "ſurely be put „en eee ee 

Nux B. X J. — The Man halt ferely be pur ts Death: . at the 
Congregation 400 me him irh fla mer wirhout the Cd. 

AnD even "Have tek chſtanding the plauſible . 
of Neceſſity, Was not except 4 ry 12 A ibiian: : as we find by 
Ex 0D. ONE 15 5 7 * Days Bali thou work, but on the Seventh 

e ond ag hos pals . 

(ical Sentence, "given by 000 Himſelf, 
- cd kön Exodus : 5 bur preſeibing 
what Was s not ſi | 


Gul was t 1 8 "Caſe en related of che Man 
that was found qotering 47s F or” rather as the G e sei, i 


Jews (a) underſtand it, grubbing up Roots of- Trees), U. c. 1. p. ö“ 
on the Sabbath; when it is faid, they put him in ward, becauſe it was not 
declared what frould be done to him, we are not to ſuppoſe their Doubt 
was, whether he ſhould die for it; but what Death he ſhould be : 
to; as Mr. Selden obſerves from the. Gemara Babylonia. The Offen- 
der therefore was to be flaned, by the Divine Sentence in that Man's 
caſe: and ſuch continued the. Practice of the Jewiſh Courts. {Selden. 
de 8 ynedr. EA. Cr p- 539. Aiſua. Tit. Sanbedrim. c. 7. f. 4+], 8 
| Bus becauſe there. i is mention in the firſt Law, (Exod. 3 10 of Ex- 
ciſion alſo by the Hand. of. God; 5 ; \(for {o they always, underſtood the * 
That Soul ſhall | be cUT OFF from 7 his. people; ) the Jews, lo. thus 
diſtinguiſh and coping, Fab the whole Buſineſs of puniſhing, for 
breach of BE: * 5 15 him (5). FETs 2 75 of 125 7. . L. 
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. Ct ce 
e A was only to bring a Sacriſce, to — 


prudentem expiare non poſſe. 


| _— wot beg, Di 


one, che very Caſe vc 


of õοt NAU, terlons's Dab 7 — 
mittel chr Miſtale dt Ignorunce, RE 3 ublic A 
Sit: Lie 
in chis matter of che Sabbaky: l — n Doctor: 

4 only, (i. e. ſuck as they advanced by Heduttibm, et rm from de 
letter & the LA,) A was to be ſcourged by public: order, as for COR 
ce tumacy. But if the Sabbath were violated in a ſtrange Country; 
« where no recourſe could be had to a Sanhedrim of I ſraclites having 
« power in Capital Cauſes, (as during the Captivity, and in their pre- 
ce ſent Diſperſion ;) then, whether the Crime were ſecret or open, the 


te Offender was and is to expect his Judgment fror the Hand of God. 


The ancient RO'MAN'S. tuning 4 11 FF 
DAT 


c) Regem Sacrorum, Fla- 2 (13 
elde mr cetar) videhet 1. WITH them, It was the © care | (c) their pn 


Feris opus fir & ided per to ſuffer no work to be done which, might, 15 


Præconem 
quid tale a etur & * dhe facred Days of Relig n: and, | TONS. bes A 
cepti negli, on multabn A be every body fro 


— can. rags dit * He wh 0 aevahdes re Venture to een, 
imprudens cgifiet aliquid, ab 
Porco piaculum dare debere; had 4 Fine laid 1¹ pon him. Over and ws 


E: 
4 12 3 the Day, was to offer a Hog in dae 


Scevola conſultus, Quid Fe- Fine, He that bad even inc 22 derat ely. or. 
riis agi liceret * reſpondit,} 
Quod pretermiſſum noc 


Si Bos in Specum decide 
Ge. ¶Macrobii Saturval. L. 


in Virg. Gr 14 1 ar Ah ie 7 5 | 
e a | 


ut the wwilful oftchder was not allowed to expiare 
afuilts, when conſulted The might 
Ys .made A Anſwer, 7 92 — 


I: 000 5 Pane i 5 


works of Neceſſity 10 8, 


ing an Ox fallen into a K 8 fr NP 
their, Conceſſions; , as we. nel 
22, and from Virgil, Georg. 1.5 v. N $4. 


5 


LET us now look: imo ber 5 1 pe = 
| vil Law; 
n find all born of work; (excepr FOO whick'i 1 


allowed itt ample terms, and a reibt given for it,) forbidden on the 


00 Con L. 3. Tir. 12. pe Lords Day by Conſtantine the Gteat,, A. P. 321. 
w g. om f.. (h Onmes Judicer, urbaneque plebes, & cunctarum 
Artium Officia veterabili die Solis ſuieſtam. = tamen pofiti Agtorum 
culturæ liber? licenterque inferviant : ſuomam frequenter Wee ut non 
aptiùs alio die frumenta ſulcis, aut wines ſcrobibu Nn dentur; ne occa. 


one momenti pereat commoditas celefli proviflone conceſſa. By this, 


Shops were to be fhut up, all Arts and Ttades ro; lye ſtill upon thoſe 
Days: but Husbandmen were permitted freely to attend the 'Cultiva- 


tion of their Grounds, by ſowing =y y cate 7 their Vineyards, and 


the like; left thro' uncertainty of cache «fe wy Seafon 
for thoſe. purpoſes ſhould be , d and! IE of 1 arth'be not 


o * or not ſo Tit gor in. e 


The 


clap. Hl. Sn 0 0 n b 


> Mn Ke Ce, 


al 


reg eg 00 tand the fone Law! AI he wa "RY 
of, Conſiantine;': forbidding all lervile ae e 
ck tin bind Em he. Emprtour L/ f e (woot: | 
Philoſophyes; emal (Focttbeiving/to n ee 22 — w * 50 GE 
a n 3 e avlar Boy 255 repealed i 
terms ©. enMPprtons! yMorks blnsbandry5; REAC 1: 
Reaſon . cd to: balance the neglect of We and 
vance iti (che ſacred, Seriptilres a n * e. 
e d welbas e Laban 
that hh Day lch reſtored{ us to: Imthettalivy.. 
to * —. im force iii che following, : 


8 
that EHupire; r, Der e Indtice of © 
ir ke e e 50 N bi 4 110 97) 20 5 Weck .£ .o 25; 
422 0 > YDEILS om. Of Te eV wid \\n N ee 


e 0 2213 Ba MAGA GAG Nita e ig ans mon 


8 en DE » ; 2 195 „ 
£72, 0e 51 8 nne 
enn * 1: (Cool; Ganfhra ni R 
1 nor hal ES Pe 9 05 e 
0 V7 955 e pl 59 00 c 1 7 ich r 

7 SU þ un 


* gere decerninpus| ws iw om. 


HR 400 . 5 lion he Mt Fa 9 er 1 8 
L ay 30 8 More 
attend Ache Yo Ki 12 votion, e Pio 2 

bour, but what f "is # nv wy fob om, 0 12 


ſhall be ſuſpended; as ao s ujrs, of "Morin e gs pe 


ræcipuè 
at Law. The off ender A CONtrary, and nor 6. 5. als * 


reforming upon ſeveral n if a Prigſſ, one ald emen. 
oh ee 6 Els ing ro, 1 e de eas Ter negkxcriot, gigs Gans 


fe ſever{tas. e e 
2 80 4 ts So 00 158 e 5 e Face 


Fenn, 18 not 2. : Rok W Fl Jo Se Som » 2 
L ls re col KY Jog 11. I. Me Conlt, Imp. Tom. Hp 6 oy 
The ALAMANNIC LAS 


- 


Forbad (i) all ſervile or Taborious Worts on the bl LL. Mons. Th 38. 
or Setyant, gullty, in this matter, was to be lar — — 2 
#4618 wy * 8 
en with Cudgeli. A Free-man 1 'be*k orn, FI tur» uſqge-2d terciain vicem: 
ty Yo ad- i autem poſt tertiam correp- 
moniſhed: but 6ffending alter that i 10 ts #37 \fuerit, & Deo-vacate die Bo- 
79. ico 

the third hart of / his Eftate. If found. ag 5 ———— 
1 4 ho 2 fo 
he who had: been f6(1c ack of working, 28 5 to mw — = 
him 40 it, might have Working 8 y andabe . ere, 
e 10 Drudgety der ever. Da £9 - ior mad 455 by to! 7:6 | 


Lord' 8 Day, upon the Penalfies fo Owing. A Slave, ſervilia præſumat facere, peek 
ſtibus. Liber autein corripia- 
al he' had cel on. "three. eral ten ces tianem in hoc vitio inventus 
nd- - . ſervilia feeerit; tunc . ; 
| ing, to be convened before che Gov be of 
ventus fuerit, S* tune . 
reſtl when the Seryice df God and Reli ion called r, ae 
The 


| FM. at 
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ao. Bavanzan 


1 Provided: 0e 05 Thar if any bert Endl 
—_ Voked his Oxen; and T. ravalled:wich"a CA or 
Ine. bores] junxerit, cars) Wan, or other Carriage on ther Lords Day, he 
— — Le, hold forſeir the right-hand Ou ut drewj I fup- 
. Kee Kae. poſe they meant the de of them. no I he were een 
12 a i Gan N Ee 3 dead 
N : it die Domi: t, Or in j 0 ) os, Taff n 
ber LL IM een Ee Work, 1 ſhould ibe- once o twice Ses, 
e e e, fr enter O es Rk ie es 
Grp 5 opener ti Domi- on the Back : for ext Offencg;i forſeit the t 4 
re pars Eine beer 55 part of hit Eftate: and continuing ſtill to offend; 
rem ſam; gt Servus, qui ſhould Toſe his liberty; and bexauſs he would not 
ego yy es pro be free on the Lord's Day, be made a" Slave for 
won cmen laser Alan, 4, all his Days. One who was already a Slave or Ser- 
A welt ee Dont. vant, ſhould for the firſt Offence be beaten, and 
nur ad Iracundiam provo- for * ſecond loſe bis 5 right Hand. The Reaſon giy⸗ 
Frugibus, & penuriam pati- en for the whole Law, in the Concluſion of it, 1s 
— "Tom. 1. col. 115 x 5 not to be ſlig hted : << "Tis fit 1 25 the Le egillator,) 
ec that we Gould prokibic theſe 105, ich ro- 
ce voke the Lord to be ang y with us; or Scarcit) and Deart re 


cc 5 that Lk om | his Rs. id Lg 5 : oye: 
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_=—_ Ok. Fin, Tit, 18. „ Gi wholoes 


De ever (I 1 30 in ir Dominions, 'be Lend 
eerie, ulera Taubachi, Sei. the River Laubach, profaned the Day by ſerve 
Solid — Work, ſhould forfeit! Twelve S hillings; in other parts 
—— 1881. of Friſia, Four. A Servant, , to be beaten for it; 


pro il con t. [Linden- bas his ' Maſter to Pay the four — in his 


= The. FRANKS. 


Fa . 


(m) Child. K. Decr. g Tit K. Childebert II, A. D. 5 95. of ea gl 
Diem Dominicum * 295 
placuit obſerrare, ut quicun- 4 Free- man, doin g any work on the Lord's Day, 
_—_ Ae excepe what was neceſſary to prepare Victuals, 
ducandum pertinet, opera a. d forfeit, if a Salic, (or Frank,) Fifteen Shil- 


lia præſumpierit, fi Salicus 
fuerit, Solidos 15 componat ; fins. if a Roman, half as much. A Servant of- 


Si Romans, 7 & dimid. Ser- 


vs verd aut 3 Solid. reddar, fending, either to pay Ts ang. „or be 


1 aut Dorſum ſuum companat. 
| | { Lindenbrog. p. 347. Baluz. ſcourged. 
Tom. I. col. 20. Goldaſtus. Tom. HI. P. 116. 


: „ e K. Pepin, 1 ns of Biſhops 00 A. D. 755, 
NIE ng: — — — Travelling with Carriages, as well as Dreſ- 


— L. VII. c. — 


ſuaſum eft * {ing of Victuals, gan roviding for perſonal or do- 
— cum Caballi 0 N thar ev ery ang 
ſhoulda 


five Bubus & Vehiculis li. meli Neatneſs; 8 * 


, a 7 , Pn W 4 7 4 2 1 . N 1 % a e 1 NN ON 4) i 0 ' ; 
; . 6 oh: TT ww * WE ; 4 p 3 "oY | ; ; 
F of ithe ends Dar: 


ſhould be, lw ful .o be done on the Lorcks Dayg k 


which had been ſo eſteemed by Chriſtian» 


ty- In all chis he profeſſes to obviate what he ap- 
prehended to be Feb ſuperſtition in ſuch matter; 


and yet; I think, che not Travelling with Carts 
and Catriages can no more be placed to the ac- 


count of Superſtition, than the Travelling with them 
can (in general) to that of Works of Neceſſity. But 
as to other Rural works; a Dreſſing of Vine- 
yards, Threſhing of Corn, an making or repair- 
ing of Fences, and the like; he ordered, they ſhould 
be abſtained from, that they might go to Church. 
However, the Puniſhment for tranſgreſſing, was ta- 
ken out of the Hands of the Civil Magiſtrate, and 
left entirely Eccleſiaſtical. 1 21 

* Hs Conſtitution his Son Charles the Great re- 
ferred to, and enlarged upon, in his firſt Capitu- 
lar of the year 789: wherein (o) he wg the 
matter of Rural works, by what concerns their Vine- 
yards, their Plowing, Reaping, Mowing, or Hedg- 
ing; grubbing up Roots, cutting Wood, labour- 
ing in the Stone-Quarties, Building, Gardening, or 
Hunting: but allows of three occaſions for Car- 
riages; viz. for the uſe of the Army, for Victuals, 
and for conveying dead Bodies to the Grave. He 
forbids alſo fome domeſtic (as well as rural) Labours : 
as works of Houſewifery, ['Textrilia, ] cutting out 
Linnen, or other wearing Apparel; Sowing; Em- 


broidery; 


Waſhing Cloaths in public; and Shearing of Sheep. 
But 


by his filence 1 the Puniſhment, we 
the Church, as his Fa- 


Antiqut- 1 


Carding of W Bs. {! Dreſſing of Flax 3 


| ad niterem 

vel Hominis pertinentem ul- 
latends: exerteti j qdæ res ad 
Judaicam ſu perſtitionem, ma · 
$18 quam ad Chriſtianam Ob- 
lervationem pertinere proba- 
pe; jd ſtatuimus, ut Die 
Dominico quod antca fieri li- 
cuit, liceat. De opere tamen 
rurali, arato, i. e. aratione, 
aut vineæ Sectione, Excuſſi- 
one, vel pe, L Goldaft. ſe 
faciendd, F cenſuimus abſti- 
nendum; quo faciliùs ad Ec- 
cleham venientes Orationis 
gratia vacent. Quòd fi in- 
ventus fuerit quis in operi- 
bus ſupraſcriptis quæ inter- 
dicta ſunt exercere; qualiter 
emendare debeat, non in La- 
icorum diſtrictione, ſed in 
Sacerdotis Caſtigatione conſi- 
ſtat. { Baluz, Tom. I. col. 
173. & 1086. Goldaſt. Tom. 
III. P. 65 o.] | 


& 


(o) Cap. 79. [Capitular. 
L. I. c. 75. —Qudòd nec viri 
ruralia opera 
eſt, nec in Vined colend3, 
nec in Campis arando, nec 
in metendo, vel fœnum ſe- 
cando, vel ſepem ponendo; 
nec in Sylvis ſtir pare, vel Ar- 
bores cædere „vel in Petris 
laborare, nec Domes conſtru- 
ere; nec in Horto laborent, 
nec ad Placita conveniant, nec 
venationes exerceant. Sed 
tria Carraria opera licet fie- 


ri in die Dominico, id eft, 


Hoſtilia Carra, vel victualia, 


vel fi forte neceſſe erit cor- 


pus cujuſlibet duci ad Sepul- 
chrum. Item, Foeming opera 


textrilia non faciant; nec ca- 


pulent veſtitus, nec conſuant, 
vel acupictile faciant; nec La- 
nam carpere, nee Linum 
battere, nec in publico veſti- 
menta lavare, nec Berbices 
tondere habeant licitum: ut 
omnimodis Honor & Re- 
quies Diei Dominici ſerve- 
tur. ec. L Balux. Tom. I. 
col. 239, 240. & 716. Gol- 
daſt. Tom. I. p. 13 1. J 


Dem 


(40 LL. Withr. apud Wil- 


kins. p. 11. 


Servant 


exerceant; id 


247 
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N 


tle or nothing to 


(7) Si Servus hoc faciat 
oprio motu, Sex Solidos 
ipſe Domino pendat, aut cu- 
tem ſuam. Si Liber Homo 
autem id fecerit tempore ve- 
tito, fit reus Colliſtrigii; & 
ui eum detulit, habeat mul- 
Ar & wſtimatignis Capitis 
dimidium. [Wilkms. p. 11.) 


f Pb ANAT ION ef the LON DS Day, TI. tV. 


Ferant to bit Maſter's for it is not likely that fo high 4 Fine as Eiphry 
Shillings, in thoſe days, ſhould be laid upon a Servant, Who Has 


lit- 
pay it out of. However, according to Dr. Vin 
kins, If he did this of his own'head, or without or- 
der, (r) he was to pay his Maſter Six Shillings, ot 
be ſcourged for it. If a Free-man were guilty of 
this rroilbired working, he was to pay his Fine of 
Redemption from the Pillory ; and the Informer was 
to have half of that Fine, and half his Weregzld 
alſo. V1 * 


A Our the ſame time, Ina, K. of the Weſt-Saxons, ordained, that 


(s) LL. Ine R. c. 3. Si Ser- 
vis Homo die Dominico ope- 
retur juſſu Domini ſui, liber 
ſit, & Dominus debeat 30 
Sol. pro pcena: 11 autem Ser- 
vus, abſque ejus ſcitu opere- 
tur, verberibus cædatur, vel 
cutis pretium ſolvat. Si au- 
tem liber eo die operetur ab- 
ſque Domini ſui juſſu, per- 
dat Libertatem ſuam, vel 60 
Solidos; & Sacerdos duplum 
debeat. | Wilkins. p. 15. 


Two hundred 


(:) Cap. 7. Si liber Homo 
die feſto operetur, perdat Li- 
bertatem ſuam, vel ſolvat mul- 
Qam, & Legis violatæ pœ- 
nam. Servus Homo vapulet, 
vel verbera redimat. Si Do- 
minus Servos ſuos die feſto 
ad opus cogat, ſolvat Legis 
violatæ pœenam Dominus, jux- 
ta Legem Danorum, & mul- 
Gam apud Anglos. Wilkins. 
p. 52. Lambard.. p. 43.) 


(u) LL. Cnuti R. c. 42. 
Si liber Homo die feſto labo- 
ret, tunc compenſet hoc ob- 


ſtricti Colli mulctà; & fal- 


tem apud Deum diligenter 
compenſet prouti docetur. 
Servus, ſi laboret, vapulet, vel 
pretium verberum pro ratione 
ejus quod factum eſt luat. 
Si Dominus Servos ſuos die 
teſto neceſſitet ad laboran- 
dum, perdat Servum, & {it 


in poſterum liber; & Domi- 


nus ſolvat violatæ Legis pœ- 
nam apud Danos, mulctam 


apud Anglos, pro ratione ejus 


uod factum eſt, vel pur 
K. [ Wilkins. p. 141 — 4 
bard. p. 1 18. Bromptoni Chron. 
c. 67, 68, 69. LL. Cauti; 
col. 927. | 


if any Servant (s) were guilty of this in obedience 
to bis Maſter, He ſhould be ſet at Liberty; and the 
Maſter ſhould pay a Fine of Thirty Shillings : but if 
without his Knowledge, he was to be ſcourged, or 
redeem his Skin with Money. A Free-man offend- 
ing this way without the command of his Supe- 
rior Lord, was to loſe his Freedom, or pay Sixty 


Shillings; and if a Prieff, the Fine was double. 


years after, or not much less, we find in the Arti- 
cles of Alfred and Guthrun (t), a Conſtitution of 
the ſame kind with the former: That a Free-man, 


working upon Holydays, ſhould either forfeit his 
Freedom, and become a Slave; or pay his Vita 


and Lahſlite: A Servant ſcourged, or redeem it: 
and if a Maſter compelled his Servants to work on 
ſuch Days, he ſhould pay (if a Dane) the Lahſlite, 


or (if an Englifman) the Wita. 


CANUTUS alſo, has the following Law; which 
is indeed but a Compoſition out of thole already 
cited. (u) A Free-man offending, to pay his Fine 
of exemption from the Pillory; and to do Penance 
at the direction of his ſpiritual Guides. A Servant, 
to be ſcourged, or compound for it; | Brompton ex- 
preſſes the Payment, and renders it Thirty 7 
A Maſter compelling his Servant to work on thoſe 
Days againſt his Inclination, | ſhould loſe chat Ser- 
vant, who from thenceforward. ſhould become a 
Free-man : and the Maſter was alſo to pay his Lab- 
ſite with the Danes, or his Wita with the EngliÞ; 


or elſe, canonically purge himſelf of the Crime, by Oath, chat he had 


not compelled him. 


{ * 0 1 1 


PI * 2 2* th 3 „ 4 ps 5 3 2 
Cav, HI. PAS ANAT the Bid 
O 3h v2 eee e iini york. 2 1 wo? Wl 
CT | L E. KR ( Steph. R. L. II. 
STEPHEN I. K. of Hungary, (about che Year, % Kg e wn 
1030): ordained, (w) that if any Prieſt, t vo Gomes es ua an Per- 
or other perſon ſhould find any Man labouring on gn quemerlaboranem, 
the Lord's Day, he ſhould drive bim off from his Se ge Boy Civ 
work: and if he were Jabouring with Oxen, one Or atem cum Eater lun 
ſhould be taken away from him, and given the Towns- Equus. quem Dominus Bore 
i IP l 3 „ nat, ſi velit; & idem Bos 
men to cat; if with Horſes, one Horſe, ( which the manducetur, ut dictum eſt: 
f . Si qui aliis Inſtrumentis, tol- 
owner might redeem with an Ox for the purpoſe lar lafrument & veti- 
aforeſaid; If with any Inſtruments whatſoever, thoſe Cum tema, L Beet. Kn. 


Infiruments ſhould be taken away, and his Claths Sheer e 

too; Which, if he pleaſed, he might redeem with 

ſubmitting to be ſcourged. | 
Jain 1051 D K 


SECT. IV. of Travelling on the Sabbath, or Lord's Day. 


THERE. is but little in Antiquity diſtinct and expreſs upon this Head. 
They underſtood it, (I ſuppoſe) as included in the general notion of 
work, or Worldly Bufneſs; and ſo prohibited by N where Ne- 
ceſſity or Charity did not interpoſe, to make ſuch Travelling lawful. 
And doubtleſs it is, otherwiſe, an Encroachment upon Time devoted to 
Religion, to chuſe the Lord's Day, (as we ſee moſt people profanely 
do,) for their Journeys of Bulinels or Pleaſure; in purſuit of the com- 
mon Intereſts of this World; or as a Day of Idleneſs, whereon they 
can beſt diſpoſe of themſclyes abroad, without Interruption to their At- 
Diner, Laae ants; 5 


. 


. ©, 6% 
1 * 17 2 
 & 44a 


e 8 
Had a Law of God, Exop. XVI. 29.— Abide ye every Man in bis 
place, let no Man go out of his place on the Seventh Day; whereupon they 
founded their Prohibition of travelling on the Sabbath, beyond a certain 
limited ſpace, which they called 4 Sabbath-days-Fourney. But of this 
there was a larger, and a more reſtrained Limitation; according to the 
Talmudiſts, who —_ things as they pleaſed. |, 5.14n.dc jure Nat. & 
The larger, (a) for which they pretend preſcription Se L. 3. e. 9-p-315- | 
as ancient as the written Law, (but upon what grounds I know not,) 
was the diſtance of Twelve Miles from home. The ffriffer Limitation 
was of two thouſand Cubits, or about an Italian Mile; and this was 
ex moribus ſuperinduftis, the particular ordiriance of their Scribes: be- 
cauſe (b) ſuch was the diſtance betwixt the Ark and () 5.075 Hebr. Ant. 
the Camp, when the Iſraelites marched in the Wil- L 4 . 16. p. 581. 583. 
derneſs, and probably was the ſame when they reſted; ſo that if they 
were allowed to go from their Tents fo fat rs the Tabernacle, to wor- 
ſhip on a Sabbath day, it was thought no breach of the Sabbath to 
go as far on other occaſions. However, the travelling prohibited, 
was only ſuch (c) as was in order to ſome worldly (e) 514m. ui fight, 3. 


Work or Buſineſs. 


7 


A 
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= Of nova vation ef the Lone Dat. IT Ir. N 
Lv. %% THE Puniſhment was: eicher Scourging or beating with Rods; and 


and Diverſions, 


| 0 s selden. Ibid. p. 36. they diſtinguiſhed as follows. (4) If the Offendet 
© |  . went beyond two thouſand Cubits, bur net {6 fat as, Twelve Mites, 


4 a 


* 


he was ſcourged; as for tranſgrefſing the Precepts of their Scribes, of 


2 


Doctors of the Law: if but one ſingle Cubit beyond Twelee Miles, 


— 


he was beaten; 2s offending againſt the Law its ſelf. * 1 phe 1 
TR only Conſtitution I meer with farther, is amongſt © 


The BAVARIAN S2 05 


% fl Sg Ti 6.6, And They bad a Law which bears bard upon chis 
2. 68. 4 7; [Herold, Barr, matter. It runs thus, in the Intention, tho the La- 
. 9.9. 6 vetandum : LEA. ee nene 
e im die Dominico, u tin has ſome Abſurdity in it. (e) © It is not to be 
Carro, wel cum Neve ple ee ſuffered on the Lord's Day, that any Perſon on 
g . I ein DEI ENS BE 
n "Ke & ak. © 2. Journey by Land or Water ſhould proceed 5 
erir cuſtodire preceptumDo- ce but he ought to reſt. till the next Day. If he 
mill, GT r ᷣ v . I 


nullum opus ſervile facias in © will not obey the Pr ecepts of the Lor d 5 (who 
die ſancto, neque Tu, neque | 


Servus thus, neque Ancilla 85 ordered, that no Servile wot K | ſhould | be done 
on che Holy Day, by Man or Beaſt,) Whether 
ee. . in Journeys, or otherwiſe, he hall forfeit Twelve 
ſervare neglexerit, cum 14 © FHhillings. Heroldus, and Baluxius (f) (from the 
Sol. condemnetur. [ Et ſi . F AS | WRC. MM) Tacks. 
frequens hoc fecerit, ſuperiori Authority of all the Ancient opies, however Lin- 


A 


A 


Senentis Hg ald, Fan., denbrog omits it,) add, that if he did this often, 
I. col. 113. Herold, p. 99. +: ' | 


col nd. Ta fn © he ſhould be ſubject ro the foregoing Sentence: i. e. 
Notisad l. prædier ool. 1016 as J underſtand it by S. 2. of this fame Chapter, 
(cited under the former Head, of worldly Bufmeſs and Labour, ) to 
Scourging, forfeiture of the Thirds of his Perſonal Eflate, or Loſs of 
Liberty. This Law has been underſtood to relate, not only to the 
Travelling with Carriages laden with Goods, but alſo, to Travel- 

( g)-—Peregrinus monitas, q lers (g) paſſing on the Road, in Chariot S, Or ON Hor ſe- : : 
Aer. Be de Mo back, or by Water, upon their ordinary Occaſions: 
bus Gent. L. 3. c. 17. p. a85.] For ſo Boemus, in his account of the Bavarian Laws 
for obſerving of this Day, applies the forfeiture of Twelve Shillings 


even to à common Travelling Stranger. 


SECT. V. Of Sports and Diverſions on the Lord's Day. 


THESE have been forbidden by ſeveral Conſtitutions in 
The Civil Law, 


(a) Cov. Theod. L. 15. Tit. Theodofius the Great, (a) | A. D. 3 86 5 diſcharged the 
* exhibiting of Public Shews on the Lord's Day: and 
by the latter end of his Conſtitution, it appears that he had once 
before forbid them. ae, PU e 

VALENTINIAN II, Theodoſius, and Arcadius, A. D. 389, in a 

(4) Cov. L. 3. Tir. 12. De Law of theirs referred to already on another occa- 
Leiner 7. e Dies. ſion, (b). do forbid on Sundays and Holydays, not 
only Courts of Judicature, but Public Sheus alſo: In quibus etiam pre- 
dittis ſanct iſſimit diebus, neque Spectaculorum copiam reſeramus. © 


THEO- 


CAT. III. f PRoFANATION: of the. LokD's Dar. 
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THEODOSIUS the Younger, ſhewed the like Zeal, A. D. 425. J, Pata 


in a Conſtitution that has ſome particulars in it, for which (tho Ju. 


linigu's Compilers have thought fit to leave it out of their Code,) 1 
fo a mind it ſhould be inferred —_ * 

Ir extends (c) not only to the Lord's Day, but to 0 Cod. Theod, De Specht. 
Chriſlmaſs Day, and the . of Epiphany, Lent, ng welas print ef Thee 
and Eaſter: and on all theſe, he diſcharges the Peo- X Mite, argue Epiphania- 
ple every where, (even Jews and Pagans, as well * Quinqugilime Diebus,— 


omni Theatrorum atque Cir- 


as Chriftians,) from all Entertainments of the Theatre; cenſum ,voluptate per ut 
: : 0 „ ver | — 
and of the Races, or other public Diverſions in the lis denegad, wotz Chritiar 


lis denegaid, totæ Chriſtiano- 


| bop . Thr ac Fidal 7 
Cirque: © and let them know, (fays he,) that times abu, occupeutar, Si - 

| . ' ir etiam nunc vel im pie- 
c of Devotion are not to be confounded with their im nune vel Fade! impie- 


« times. of Pleaſure. Nor let any Man think him- garicati« errore atque Ink 


| ; ; | nia detinentur, aliud eſſe Sup- 
« ſelf * ny in Honour and Reverence, to u „ Plicationum noverint tempus, 


| 1 CE e r aliud voluptatum. Ac ne 
(that is, when the Anniverſary of his Birth, or Ac- quis exiicner in Ilonorem 


ceſſion to the Crown ſhould happen to fall upon . om. 


any ſuch Day,) “ ro neglect the ſacred Buſineſs and veceſſate compelli; & niſi 


Ub | : — diving Religione contempta 
« Religion of the Day, and apply himſelf ro thoſe Spe&taculis operam practer, 


; . Jubeundam forſitan ſibi no- 
te public Diverſions | which were uſually had in are Screnitais offentim, 5 


Honour of it:] © for let him not doubt, that odendedt quam lebt: Ne. 


| oſtenderit quam ſolebat: Ne- 
« We: look upon our ſelves 3 28 then beſt ſerved mo ambigat quod tunc maxi- 


| ; me Manſuetudini noſtre ab 
« and honoured, when the Excellencies of the Great mans genere defereur, cum 
NY <4 1 | . virtutibus Dei Omnipotentis 
« op, and his Mercies to Mankind, are moſt a: meriele #aiverſis Obſequi 
| ' | f am Orbis imp tar. 1 
« devoutly celebrated. l 1 5 * F | 
Bur the Principal Law, retained in the Fuftinian Code, to our 
purpoſe, is chat of the Emperours Leo and Anthemius, A. D. 469. 
Dies Feſtos, (d) Majeſtati altiſſime dedicatos, nullis (1 cas. I. 3. we... wi 
volumus voluptatibus occupari, nec ullis Exattionum i |. 11. Dies fafts. 
wexationibus profanari. F. 1. Dominicum itaque Diem ita ſemper honorabi- 
lem decernimus, & venerandum, 'a cunttis Executionibus excuſetur, &c. 


Nec tamen hujus religioſi Diet otia relaxantes, ob ſcœnit quemquam pa- 


timur voluptatibus detineri. Nihil eodem die ſibi vindicet Scena Thea- 
tralis, aut Circenſe Certamen, aut Ferarum lacrymoſa Spectacula; Er 


fi in noſtrum Ortum aut Natalem celebranda Solennitas inciderit, differa- 


tur. Amiſſionem Militiæ, eee Patrimonii ſuſtinebit, fi 
quis unquam hoc die feſto Spectaculis intereſſe, vel cujuſcunque Fudicis 
Apparitor, pretextu negotii publici, ſeu privati, hec, que hac Lege ſtatu- 


ta ſunt, crediderit temeranda. By this, thoſe Princes forbid Worldly 


Pleaſures, as well as Law-Proccedings, on the Lord's Day. They diſ- 
charge ir from Arreſts, &c. bur withal declare thar neither will they 


ſuffer people to be withdrawn from che Religion of the Day by their 


Diverſions ; and therefore forbid Stage-Playt, Horſe- Races, or Hunting; 
for fo the Greek Baſilica tranſlate, ina d zune, For Circenſe cer- 
tamen aut Ferarum ſyettacula: ] upon penalty, that whoſoever ſhall pre- 
ſame to. be preſent ar ſuch, on thoſe Days; or Tay: any other 
of this Law, with reſpect to Arells, &c. /ball loſe bis place, (if he has 
any,) under the Government, and forfeit his whole Eflate. The Empe- 


11 2 THE 


rour's Birth - day falling on a Sunday, the Celebration of it to be deferred. 


and Diverſions, 
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205. Placuit c. Ne in il- 


of Per AK ATI of the Lo RDS DALI. TI 
e Sales 20 cioday Hl 

Had nothing new upon this Head. Public Shews were prohibited, - 
(0) Beek, L. 7. Ti, 17. De Ia Yea (e) Nn as in Juſtinians Code, De Fe- 


* 
93 8 2 | 


: 


Dabu feriatic. I. 23. riic. l. 7. Omnes Dies. And we find that other Con- 


ſtance at leaſt,) in their Baſilicon, L. 7. Tit. 17. l. 7. 
Among the FRANK s, 5 
f)— Ad nos querimonia_ 1 Childebert I. A. D. 555. (f) takes notice of an 


proceſſit, multa facrilegia in | £ 

opts ak WD ill cuſtom of the People, which he charges as a kind 
1, b . - | » A — oF | | 

declinet ad mortem; Nodes Of Sacrilege, of ſpending either the Vigils, or the 


pervigiles cum Ebrietate, ſcur- 


kita, vel Canticis, etiam in very Evenings themſelves, of Days devoted to Reli- 


cle Nen & eos Feſt gion, (as Eaſter, Chriflmas, 8c ; and the better to 
— Bentirdersli⸗ Sal. guar d the Lord's Day, he mentions Saturday Nights 


„ in Drinking, Singing, Revellings, and mobbiſh 
ſcitur 12di, nullatends feri Dancing in the Streets. All which, with great In- 

menten Sacrderd. dignation he forbids, as an offence to God: and 
erlegt ils — wen "=. Orders, that whoſoever ſhould thenceforward preſume 


ſumpſerit, fl Servilis perk | eee 
ebe guilty of ſuch facrilegious practices, ſhould, 


ut Faſcipiar jubernus: 6 verd if a perſon of mean or ſervile Condition, receive an 
ns eſt, * { Labh2Concil. hundred Laſhes; If a Free-man, or of better Quality, 
Es. Tom. I. el. , 85 K K*. Here, the Manuſcripts our Authors 
copied from are defective; and ſo we are left in the dark, what Puniſh- 
ment he aſſigned in this caſe 70 people of Subſtance. I muſt acknow- 
ledge, by the by, that (in the Latin,) for Danſatrices, Baluzius reads 
Banſatrices; and defends, but does not explain his Reading; [In his 


Notes, Tom. II. col. 985 :] However, not only Labb?, but Du-Freſne 


alſo in his Gloſſary, (v. Banſatrices,) propoſes the word as I have put 
it, and in the Senſe which I have given of it. 3 
THE Emp. Charles the Great, in his firſt Capitular of the year 78 9, 
; (8) Cap: 79. [Capitalar.L. (cited at large before, 5. Worldly Buſineſs and La- 
c. 75. ] Baluz. Tom 1. © e 
col. 240, 716. bour, ) has (g) amongſt other prohibirory Clauſes 
with regard to the Lord's Day, — Nec venationes exerceant; to prohi- ; 
bit Hunting, or other Sports of that nature. 
AND either He, or his Son Lewis, has a Law in the Collection of Capi- 
(b) Capirlar. I. vl. e. fulars, (cited alſo before, Chap. II.) forbiding (0) all 


lo ſancto die vanis fabulis aut vain and idle Diſcourſe, as well as 5 mging's 3 and Danc- 


locutionibus, five Cantationi- 5 . 3 : 
bus del Sales fle 2g ON that Day; and requiring them to repair to 


n , ur Gee, their Pariſh Min: 1 
in biviis & Lace ut aer, their Pariſh Miniſter, or ſome other good Man, that 


tem, aut aliquem ſapientem & they may profit by their pious Sermons or Conver- 


bonum veniant, & . . . 1 
preicuionitus, bonis lo. ſation, and improve their own ſpiritual Intereſt, 
— Carine, But NO Penalty being mentioned, 1 preſume it was 


om. I. col. 958. left to the Church. 
00 EZ. cute 15. Den- AMONGST the ENGLISH SAXONS, Ca- 
— 7-0 os nutus forbad (i) Hunting on the Lord's Day. As 
bins, p. 10 alſo by the Council of Æubam, A. D. 1009; which 
being merely Eecleſiaſtical, I forbear to give their Canon. 


TITLE 
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The NEGLECT, or CONTEMPT 


O FE 


DIVINE SERVICE: 
ABSENTING FROM the Publick Worſhip of 
Gow, orInpzcant BENHAVTOUn in it. 


. a 
F hab ay" . * 
* * NE 
» 


* — — 
n 
— : 


I" HE subject of this Title is an Offence of great Impiety, as 


vealed Religion. For all that acknowledge a God, muſt (rea- 
fonably) acknowledge a worſhip due to him; not only in private, for 
his particular Goodn | | 

of the World, and the Benefactor of all Mankind: and indeed, thoſe 


who have not Religion enough to bring them (eſpecially at Solemn | 


times) to Church, are much do be ſuffietted of payin him no more 
Devotion in their Cloſets. And farther, if Publick W 

(as certainly it is;) an irreverent, diſorderly Bebaviour in, or toward 
it, mult be a ſhocking piece of Profaneneſs, not to be thought of 
without Indignation. | t I den eee 


I CONFESS, we have very little upon this Subject in Antiquity 


as we had upon ſome Sections of the e but there are Reaſons 
Ily = - 


for which I have no mind to paſs it who 
SECT. I. Of Abſenting from the publick Watſoip of God. 
RA xi: 


Makes a deep ſenſe of God and Religion the trus Baſis of Government; 
and lays it down as an indiſputable Maxim, which he would have a Le- 
giſlator inſtill into the minds of his People, (a) that %. . .-y 2,7 hac, 
ee a good Man ought to facrifice to the Gods, and 5 mma, & mk Ik, » 
« to be frequeut in their Worſhip, ſo as to attend 5 97s S. Ann 6 
e them with Prayers, and Gifts, and all forts of $f rn nitro de 
te Religious Offices: for this (ſays he) is the moſt b. L. 4 p.716 
te agteeable, the beſt, and moſt effectual way to a happy Life. And 
therefore, in the firſt place, he takes care to eſtabliſh the Worſhip of 
his Country Deities : De Legib. L. 4. p. 917: De'Republ: L. 4. p. fy 


well as chat of the laſt; and as much againſt Natural as re- 


neſs to themſelves; but in publick too, as Creator 


orſhip be que, 
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| 8. II. Indecent; 


K or rude Beha- 
viour. 


\ 8 * e SEP ths 9 44 1 WP” J « off Ms 
glatt, or Contempt of DIVINE SERVICE. Tir. Y, 


The DRUIBS of GAU add Britain, = 


What their ſenſe was; concerning Abſence from Divine Ofpces, appcits 
in this, that Excluſion from them was one of the ſevereſt of their Pu- 
(5) Si quis, aut privatus niſhments. - 50 Ceſar rells Mo. (b) 2 any perſon 
aut pablicus, corum b. of what Rank. ſoever, ſubmits not ro ciel Deci: 
cunt; hec poena apud eos © ſion, | the Druide being their uſual Judges, 
eſt graviſſima. Quibus ita _. h . ict . a : | 
interdictum, ii numero im- ©© they interditt, or prohibit his appearing at their Sa- 
2 ac ſceleratorum ha- (c 


ntur; iis omnes decedunt, cr ific sz the higheſt penalty they can lay upon 


aditum eorum ſermonemque cc nad. | F | | 
defugiunt, nequid &x ante 9 him. And thoſe who are thys Excomm Unicat- 


gione incommodi accipiant; ce ed, arc looked upon by eyery B ody as vile and 


neque iis petentibus Jus red- *_ . A | | | 
aitur, neque of gp ay impious Wretches. Every body runs away from 


communicatur. ¶ Ceſar. de 


Bello Gall. L. 6. C. 13. Edit. ce them, and ſhuns their Company, [as ſcandalous, 
* « and their Converſation, as infectious; they are 


under an Outlawry, and can bring no Plaint or Action into any 


« Court of Juſtice; nor are they capable of any Honours whatſoever, 
AMONGST Chriſtian Countries, the German SA x oN Capitular, 


A. D. 785. (cited in the foregoing Title, concerning the Lord's Pay 


(e) capit. de Partibus Saxon. required all ( c) to repair to Church, and hear the 
7% . en Word of God, and attend the Prayers. And to 
Ta Capi, I. AD. 789. c. the FRAN KS, Charlemaigne (d in the ſame year, 
{oP col. 240 119. and Lewis the Pious, A. D. 823. (e) gave the like 
ir, A. D. 823. f. 7. . 1 TT eee ; 
clas. ie Os Orders : the Emp. Lewis IL A. D. 855. (f) ex- 
bus, Ib, col. 635. 738 patiates ſomewhat more upon this Subject: But 
(J) Tir. III. c. 3. [Balux. ee 1 een en en 
Tom. II. col. 352, 373. J none of them ſpecify the Puniſhment in Caſe of Neg- 
lect; which, therefore, we preſume was left to the Eccleſiaſtical Power. 
HowEVER, Stephen I, K. of HUNGARY, thought fit to aſſign 
(4) 8. Step. R. Decr. L. 4 Temporal Puniſhment in his Kingdom. He requires 
II. c. 8. A Sacerdotibus & . 


Comitituscommenderarom- (g) the Nobility and Clergy to give it in charge to 
nibusVillicis, ita ur ip/or7 u. every Steward of a Mannor, or chief Officer in a 


ſu omnes concurrant die Domi- 


ic4 ad Eccleſiam, majores & 1 4 | | 4 
. Pariſh, that they take care to ſee all the Inhabitants, 


ris illis qui Ignes cuſtodiant. Elder and Younger, and of both Sexes, ( except 


$1 quis vero obſtinatus rema- 


FO AI. Hang Alem. Church on the Lord's Day: and orders , that who- 
Werbenzs.] ſoever ſhould remain obſtinate in his Negligence, 


ſhould be beaten, and have his Head ſhaved by way of Diſgrace. A like 


Direction for Scourging, we meet with in the Decretum of his Succeſs 


for Ladiſlaus; but it falls a little too late for our Period in this work. 


srcr. II. Of Indecent, or rude and diſorderly Behaviour, 
during Divine Service. 


As to this Point, we have the following Proviſions in Antiquity. 


(0) Selden. de Synedrits, I. I 2 EWS (5) were uſed to ſcourge a Man, 
NL e. 13. 5. $49. | who preſumed to come drunk into the Temple. 
AMONGST 


TI r. V. TT or Gwent of Divine S EVI ol 
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Ae es che ancient RON S Plutarb (elne u. . 
— the care of Numa, (i) that . the 5 2 — Ro eg, 5 W 


n et u r 
lie Offices of Roligion were to be artended, che. yo e pen 
People, ſhould. neither hear nor ee in ant — . 

idle manner; but lying aſide all Amuſements Gf, r , 5. 6b, 
the World, apply them Ares to Religion, as an Affair of. tha-greaceſt 
Importance. To the fame purpoſe 050 he relates (k) "Ones Negera f iu. | 
elſewhere, that when the Magiſtrates or eee e I 


ds Wazay den Bray, 
about any ſuch Solemnities, an Officer proclaims 4 (i.e.) in pers 


with a loud voice, Hbc age, mind bat "you wok 20 I nom, Fal. * 


bout, to o dtaw them to a devour Attention. RSS - - 9 
— 1 I. 18 ie 1 5 1* £2 $A. G55 | 
"* 12105 1 mo 266 | 
Ar F T E x x chil prevailed 567 f on ee 
baghnl at 4 
The Roman eie 148” 55 a 


Tab care, * Mlle Heithens, nor any bod Vell, aus Adurb 
the Divine Service at Church, or inſult che Winter officiating,” on 
pain of onde Thus oy Sultans Aroadius and To ring, A. 
D. 398. (Si quis 06 Sabri oruperit, 2 . 
at in Eccleſias bol 2 15 5 Sacenkerita, 1 41550 928 A. 2 oY 
ftris, vel ipſi cultui, locoqus aliquid' importet - Injurie ; ; quad geritur, 8 
Provincie Reftoribus animadvertatur. Atque ita Provincie A 3 
Sacerdotum, & Cat holicæ E colt 2 M iniſtrorum, Loci quoque ipſius, 


Diving cultis Infnriam in PRES, ſeu confeſſas reos 33 


noverit, vindicandum. Kc. 1 e coming into Churches, = 
time of N Fe and. 1. Inſu t. to the Biſnop, the 

Cle ligious Offces, th 1 is to be puniſhed capitally 
by Eee e the P Provinge, eit org, W Conviction or Con- 
ook of the Offenders. 


A like Conftitution we — of che Emp. Mercia, (A. D. 451.) 
puniſhing. with Death all ſuch as commit 9 — raiſe Tumults, or 
give. any other notorious and riotous Diſturbance at Church, where 
the Worſhip of God aught to be quietly and ordeily | (m) Cov. L. I. Tit, 12. De 
performed. (n) Denunciamus wobjs omnibus, ut in a- His qui ad Ecclefiars &C. |. 5. 
croſanttis Ecclefiis, & in alis quidem venerabilibus locis, in quibus cum 
pace & quiete vota competit celebrari, abſlineatis ab omni Seditione. Ne- 
mo Conclamationibus utatur, Nemo moveat Tumultum, aut Impetum com- 
mittat, &c. — Sciant ſane omnes, qudd fi quis contra hujus Edicti nor- 
mam aut agere aliquid, aut Seditionem movere tentaverit, ultimo Suppli- | 
cio ſubjacebit. — 

Bur by Juſtinian's Novel, about ninety Years after, there is ſome : 
Diſtinction made: that He who in Divine Service ſhall inſult the 
Biſhop, or Miniſter, ſhall be ſcourged and haniſed; but he that affronts 
the Service it ſelf, (whether the Sacramental, or the common Offices,) 
ſhall ſuffer Death. 85 Si quis cum ſacra Miniſteria i) $«tiniani Norel. 123. 
celebrantur, in ſanttam Ecclefiam mgrediens, Epiſcopo, © 3 f 
aut Clericis „aut Miniſtris aliis Ecclefie Injuriam aliquam inferat ; jube- 

mus 


$21. 942. 


from the Civil Law,) puniſhing ſuch» Diſturbances 


with Death. Indeed, we have another of Charles's, five and twenty 


(b Capit. I. A. D. 789. c. 


69. [ Capitular, L. I. c. 67. ] 


years earlier, forbiding (p) © all idle Converſation 


2 Moves in Ecdefiis ba in Churches ; becauſe the Houſe of God ought 


agantur, quia Domus Dei Dor, 
mus Orationis debet eſſe, non 
ſbelunca Latronum ; & ut in- 
tentos habeant Animos ad De- 


um, quando veniunt ad Miſ- 
farum ſolennia; & ut non ex- 


eant ante Completionem Be- 


by the Prieſt: but there is no Penalty affixed. 


The HUN GARIANS. 


nedictionis Sacerdotalis. ¶ Ba- 
lux. ib. col. 237, 714.] 


(q) Decr. Steph. R. L. II. 


c. 18. Si qui ad Eccleſiam 
venientes audiendum Di- 
vinum Officium, ibidem ho- 
ra ſolemnitatis Miſſarum in- 
ter ſe murmurant, & ceteros 


inquietant, exponentes abu- 
las otioſas, & non intendentes - 


ad divinas Lectiones cum Ec- 
cleſiaſtico nutrimento : fi Ma- 


jores ſunt, increpati cum de- 


decore, expellantur de Eccle- 


ſia: f vero Minores & Vul- 


gares, in Atrio Eccleſiæ, pro 
rant2 temeritate, coram om- 
nibus ligentur, & corripian- 
zur flagellis. ¶ Decr. RR. Hung. 
Werbenuzi. ] 


Q 


cc 
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£c 


to be a Houſe of Prayer, and not a Den of Thieves; 
and charging all, to keep their minds intent up- 

on the Service of God, when they come thirher, 
ee and not depart till after the Bleſſing pronounced 


4 


cc 


K. STEPHEN provided in this caſe, as well a 
for coming to Church. (7) © If any of thoſe chat 
< come to the public worſhip of God, ſhall during 
ce the Celebration of it, keep whiſpering or talking 
< one to another, and telling idle Tales, to the 
« diſturbance of other people's Devotion, and neg- 
ce lect of their own; if they are Perſons of better 
« faſhion or Rank, let them be rebuked openly with 


ce diſgrace, and turned out of the Church; if ef mean 


Degree, let them be tied to a Poſt in the Church- 
. © yard, and ſcourged ſeverely for their Inſolence. 
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And (for the better prevention of it,) againſt = 
INORDINATE TIPPLING. 


dens | — 


\ RUNKENNESS is a vice, that has as little to ſay for its 
ſelf, as almoſt any in the whole Train of Immoralities. Thoſe 
chat are given to it, will hardly offer to defend it, except 
when they are drunk; and then their Reaſoning is good for nothing; 
and goes for ox, Bur if at any time elſe they are willing to de- 
ceive themſelves, or hope to impoſe upon others, hy ſome lcd 
and Excuſes ; it may be worth their while, (za every body's, as well 


2s theirs,) to conſider, how many ching are to be ſaid againſt ir, which 


Conſcience, Reaſon, and Experience tannot᷑ bur Mlow to be juſt; 
THAT it is a Sin by che, God, is inconteſtably evident from 
the Holy Scriptures: and ſuch a Sin, that whoever is guilty of it, without 
true Repentance, (much more, He that indulges in a Courſe or Habit 
of it,) can have no hopes of Heaven; for he is expreſſly excluded, 1 Cor: 
VI. 10. Gal. V. 21. and therefore ruins his own Soul to Eternity. 


Bur the 1 moſt 1 here, are of another kirid; drawn from 
equences of it, (perſonal, and political,) 


the vice its ſelf, and the ill con 
IT is certainly a brutal and unmanly vice. It is merely ſenſual; and 


whatſoever is ſenſual without the government of Reaſon, is brutal: but 


this is not all; it actually divefls Men, for the time, of thoſe rational 
Powers, which are the chief diſtinction in their Rank of Creatures; and 
levels them with Brutes in underſtanding, tho they continue Men in 
hape. What Pleaſure can it give, (ſays a Greek (4) 72 Þ bangs gu . 
« Poet, (a) cited by Atheneus,) to be perpetually M4. row 
te drunk? while, in a ſtate of Life, you deprive your „ e 


ce ſelf of Reaſon and Diſcretion, the greateſt Bleſſings by 4 beds ae Tye 


« of our Nature. As every fengle Aff of Exceſs, wen 

it riſes to its full Brutality, or near it, does this till Sleep arid Time have 
' wrought it off: ſo, a long Courſe and Habit of ſuch Exceſſes, habitually di- 
lutes and weakens the Brain, and dulls the Faculties of the Mind, everi in 
their ſober Intervals ; if they may ever be ſaid to be ſober, who have a Heat 
rea the laſt drunken Fit to connec it ſhortly with another. 
Bur farther, Intemperance is an Injury to a Man's ſelf, as it affects 
bis Health and Conſtitution, and frequently bortens Life. 1 don't ſay that 
it aways ſhortens Life; becauſe ſome very ſtrong Conſtitutions (hefe and 
there) will bear thro' the Intemperance of many Years, and advance 


to a conſiderable age before they drop: but this may be faid however, 


K ER that 
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e Shifts 


Of DRUNK ENNESS and TippiinNG Tir. Vf. 
chat had they all along lived ſober and regular, their Conſtitutions would 
probably have born them through, even to the extremity of Old-Ape, 
with fewer Aches and Pains, Infitmities and Diſtempers, than theß 
haves for Exceſſes, (which are all of them Violences committed up- 
on Nature,) will have their Effects, firſt or Jaſt. But whert there is 
not ſo much Strength, which is the Caſe of moſt Men, the Cöônſti- 
tution is broken early by hard drinking ; and then, within a while, 4 
Conſumption, Fever, or ſome other Effect of it, (if not 4 fir of -Dran- 
kenneſs it ſelf,) carries them off, before they have lived out near ſo 
long a time as ſober Nature would have given them 
D to this, that Drunkenneſs renders Men contemptible to every 
body that ſees them in it; and leſſens their Reputation at all times, 
when they are known to be addicted to ir. Tis miſchievous alſo to 
their Common Intereſis: for it inflames their Paſſions, and makes them 
quarrel with and diſoblige their beſt Friends : It takes off all Reſerves 
of Prudence, and betrays them to diſcover their own Secrets, as well 
as other peoples, Without conſidering the ill Conſequence of ſuch Free- 
doms: It conſumes the Suhſtance of the meaner fort; draws. them into 
many fooliſh Bargains, which they ſee cauſe enough to repent of after- 
wards; or unſettles them for their proper buſineſs, and ruins their Families. 
- BuT beſides theſe Miſchiefs, which Me perſonal, or domeſtic, the 
State is deeply affected, where this vice prevails. It debaſes the Ge- 
nius and Spirit of a Nation; indiſpoſes them to noble Deſigns, and 
enerous Actions; and either ſoftens them to an effeminate Indolence 
fer the Public, or fires them to ſeditious tumults. Diodorus the Sicili- 
an obſerves of the Tyrrhenians, (who inhabited what we now call Tuſ- 
(% Diod. Sic, L. 5. p. 218, cany,) (5) that they were once a valiant People; 
219. (Edit. Steph) c famed for Arms, and for their Naval Power; 
ce but in his time much degenerated ; and that having thrown off 
ce their former Sobriety, and betaken themſelves to an idle, debauch- 
« ed Life, in Riot and Drunkenneſs, it was no wonder they had loſt 
« the Honour and Reputation their Forefathers gained by Warlike 
« Atchievements. And the ancient Suevi were ſo feaſible of the Dan- 
(% Vinum ad & omnins ger of this among themſelves, that (c) © they would 
importari non finunt, qudd cc not ſuffer any Wine to be imported into their 


eu re ad Laborem ferendum 


| remolleſcere Homines, 75 « Countrey; as believing it pernicious to the vigour 
far de Bello Gall. L.4. p. 73- & both of Body and Mind. Our Engliſh Statute 
e, againſt Drunkenneſs, (4 Fac. I. c. 5. in the Pre- 
amble, ) charges it very rightly, with tending © to the Overthrow of 
ce many good Arts and Manual Trades, the Diſabling of divers Work- 
« men, and the Impoveriſhing of many good Subjects. Does this need 
a Comment? Is any Effect more viſible 2 None that I know of, but 
this, (which the ſame Statute alſo takes notice of,) the many enormous 
Sins that have their Root and Foundation in Drunkenneſs; indeed all 
ſorts of Crimes and Inſolences: Profane Swearing and Curſing, Blaſ- 
phemies, Outrages, Murder, Lewdneſſes, and the like, are produced 
continually by it; to the great Offence of God, Indecency of Civil 
Society, Diſturbance of the Peace, and Hazard of Mens Lives. 
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Now 


Tir. VI. Of DRUuNxKINNESS TIF TIN G. 


Now as the Care of Government is concerned to provide (ſo fat 


as may be, ) for the benefit of every Individual in the Body politic, 
(che meaneſt, as well as the greateſt,) and for the general Se, Pro- 
ſperity; and Honour of the whole Community; all theſe are Reaſons; 
why the Civil Power ſhould apply its ſelf, to ſuppreſs àa Vice fo miſ- 
chievous both to the private and public Intereſts af Mankind. And 
that it may be effelFually ſuppreſſed, even Tippling ought to be diſcou- 
raged, as well as Drunkenneſs. | Y 

By Tippling I mean, the fitting to drink in Public Houſes; long 
together and needleſſly, at the expence of Money and Time that oa 
be better employed; tho ir does not riſe up to the full perfection of 
Exceſs. And the ll Conſequences of this, to ordinary people, are much 


the ſame (in ſome reſpects,) with thoſe of Drunkenneſs. Peter Gregory 


of Tholouſe, a noted Lawyer in his Country, having ſpoken of an An- 
nual Proclamation in the Towns and Cities of France, forbidding 
Married- Men, Citizens, and Townſmen' to frequent Public Houſes, as 
being deſigned only for the benefit of Travellers; conſiders the Rea- 
fon of ſuch a Prohibition upon this foot; (d) © that (4) Szxp$enim—gutture in- 
ce Artificers and Mechanicks, drawn aſide by the rt ons” 


obliviſcuntur domeſticam fa- 


ce enſnaring Pleaſure of the Palate, forget their fa- ihm & unico Symbolo 


conſumunt ſoli quod omni- 


N e vn OP q 

cc lies 2 2 7 | y | bus domeſticis fame laboran 
milies at home; and at one prodigal Eating and bus dene iis fume labora 

« Drinking Club, conſume upon themſelves, what cider: ibique interim Helly 

« might have ſuſtained” thoſe that depend upon vitam conquireadam d 


& 


La) 


ED... 


them (who perhaps the mean while want Bread) im 7d ets rave. inde 


cc for a whole Week: and in theſe; Idle Haunts Selera prodeunt. LP. Greg. 
cc 


they allo ſpend that Time, which tis neceſſary 39. . 7. 8 f 1 
ce they ſhould employ towards the getting of an honeſt Livelihood. 
We find by experience, this is as true in other Countries, as in France; 
and no doubt it has always been ſo. | „0 : 
As to the Proviſions that have been made againſt Drunkenneſs, I 
am ſorry to obſerve, that there appeared more Zeal in the Heathen 
World, (for moſt of our Collections are from them,) than in the Chri- 
ſtian Princes who fall within the times we write of. However, we 


muſt firſt do Juſtice, ſo far as their Conſtitutions lead us, to 


The HER RE State: 


ſelf, to ſuppreſs it in ung people at leaſt; which, had it continued 
in due Execution, would effectually have put a ſtop to the Corrupti- 
on of their Morals in this reſpect. i o e 1: 
Drur. XXI. 18, 19, 20, 21. If a Man have a flubborn and rebelli. 
ous Son, who will not obey the Voice of his Father, or the Voice of bis Mo- 
ther; and that when they have chaſtened him, will not hearken unto them: 
Then ſhall hir Father and his Mother lay hold on him, und bring him out 
unto the Elders of bis City; and unto the Gate of hit Place; and they 
ſhall ſay unto the Elders of his City, this our Son ir flubborn and rebelli- 
ous, he will not ohey our Voice, He is a Glutton and a DRUNKARD. Anil 
all the Men of his City ſhall Stone him with Stones that he die: ſo foal 
K k 2 5 thou 


vitam conquirendam neceſſi- 


AND there we meet with a Law, by the Authority of God him 


260 


rebellious Son who was to be thus 


of DRUNK EKM ISS Tir iin Tir. Vi: 
thou put Exil away from among you; and all Iſrael ſhall hear and fear. 
THIS Law, tho it concerned a diſobedient, or rebellious Son, af- 
fected him only as he was alſo diſſolure and debauched; ſpending the 
Subſtance of his Parents in riotous living, and not to be reclaimed ei- 
ther by their Advice or Correction: and ſuch an one, upon theit com- 
plaint to the Magiſtrates, was to be foned to Death. Ames, indeed, ſup- 
% e de Ealid. Cob 3 it, (e) not to be given by way of Command, 
ſcientix. L. 5. c. 26. but Conceſſion of Pouer; that his Parents might have 
him ſo puniſhed if they would. But I ſee no ground for this. For, 
beſide that nothing at all appears in the Form, or Wording of the Law; 
but what is as poſitive as in any other Injunction; it is to be conſidered; 


that the natural tenderneſs of Parents would hardly ever ſuffer them to 


o to ſuch extremities with a Son, however diſſolute, if it were left to 
Jae Liberty thus to proceed or not: and the deterring others from 
ſuch ill Courſes, which is expreſily made the End of this Law, would 
come to nothing, if the Puniſhment were only a matter of diſcretion, 


and few or no Examples of it to be expected. 


WHETHER this be admitted or not, it was underſtood by the Fews 
as a Prohibition of Gluttony and Dyunkenneſs in Youth. For which we 
(O Ratinger. de JureHebr, have the Teſtimony of R. Levi Barcelonita: () who 
* not only lays it down as a Precept of the Law, Non 
efſe Genio indulgendum xxupayie N n0xuwuig tempore Juventutis; and tefers 
to this Pannen Paragraph for it; but adds a great deal more, imply- 
ing that theſe vices muſt be the principal "A in the guilt of the 

HowEVER, the Jeuiſb Lawyers, (always ingenious at perplexing, 
or enervating the force of Laws, with Sar nds el e m 
naged that which is now before us, and ſo reſtrained it by Diffinct ions, 
Exceptions, and Explanations, that they brought it to ſignify very little. 

(2) Sellin. deSynedr. I. 2. For (1) their Rule was, (g) That no debauched or ex- 
© 13. P. 559» 569. 561 travagant Son was to be ſtoned, unleſs he had em- 
bezzel'd or purloined ſome of the Goods of his Parents to maintain his 


Luxury: And (2) had conſumed them thus at ſome Club- meeting, in 


4 place that was out of his Father's Power: beſides other ridiculous de- 
terminations, as to the Quantity of what he had eaten at once, or taken 
down at one Draught. (3) The Son accuſed muſt be fully of the Age 
of Thirteen Tears and a Day: and after that Age, they allowed bur Three 
Months, wherein he could be guilty within Conviction by this Law. 
Their Reaſons for theſe niceties are ſo very trifling, (and ſome of them 
ſuch as I ſhould bluſh to repeat,) that, with ſeveral other of their criti- 


cal Reſtraints, (tod ſilly and ſenſeleſs to deſerve the Patience of a Reader,) 
I ſhall leave them in my Author where I find them. Only this we muſt 


obſerve, as material in the Praxis of their Courts; that upon the firſt 
(+) Selden. ibid. p. 560. Conviction, (h) the offender was only to be ſcourged: 
which they grounded upon thoſe words in the Text, [And when they 
have chaſtened him, will not hearken unto them ;] tho' this does evidenth 


relate to Parental Correction, not to Magiſtratual. Upon a ſecond Con- 


viction, he was ſtoned to Death: and ſurely he would deſerve it; for he _ 
; 


TI. VI. Of DRUREIR NIS ard TxHhPLING: 
be an incorrigible Sot indeed, to be rice conviſted, under all the niceties 


they had clogged it wich, in the compaſs of three Months. 
-ALL that we meet with farther upon this Title, is one thing men- 
tioned under the laft, that whoſoever preſumed to go drunk into the 
Temple, was ſcourged. | Sela. de Synedr. L. 2. c. 13. p. 549. 
AND the ſame, in caſe of a Prieſt, who offered to ſerve at the Al- 
rar in that condition: [Seld. ib. p. 5 47.] for which they had no Law, 


but grounded upon that general Prohibition, Levit. X. 8, 9, 10. The 


Lord ſpake unto Aaron, ſaying, Do not drink Wine, vor ſtrong Drink, Thou, 
nor 2 Sons with thee, when ye go into the Tabernacle of the Congrega- 
tion, left ye die. It ſhall be a Statute for ever throughout your Gene- 
rations: And that ye may put a difference between haly and unholy , 
and between clean and unclean. A 
HAviN d done with the Fews, we muſt now look into the Hea- 
then World: where tho Drunkenneſs was a reigning vice, and miany of 
their greateſt Men, and ſeveral whole Nations were notorious for it; 
as appears from (i) Mlian, and other writers; yet (i) Eliani var. Hiſt. L. 2. 
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Sobriery was not without Countenance from their 1e 36 7 


Laws, in many places. And particularly amongſt 
The Px RSIAN.S, 


ce It was provided for by Law, (ſays (k) Xenaphon,) „ e e aus wr 
ce that x: Pirchers, or large Wine Veel Would — War vg erg 
te be brought in at Entertainments; as being ſen- 5 
« ſible, chat if chey kept from drinking too much, v0. PI. Le 9. 
« their Conſtitutions both of Body and Mind would ſuffer leſs. But 
our Author in the ſame Period, complains, that in his time they were 
exceedingly fallen off ro Intemperance. ws 


(k) "Hr Nan vin Un- 
7 5 | 


The AcvPrians 


Preſcribed ( even to their Kings, a ſtinted mea- (% Orv mars = juirgy 


g + a „wens, fon dbrdigerrer fvidu- 
ſure of Wine at their Meals; fo much as * x, "Mg Diod. Sic. L. 1. 


refreſh, but ſhould not make them drunk. By W e 
what Diodorus ſays afterwards, toward the end of his firſt Book, where 


he ſpeaks of their Lawgivers, it ſhould ſeem that this was eſtabliſhed 
by King Bocchoris 5 who, as HeFvicus places him, was cotemporaty with 


 Uzziah K. of Judah, A.M. z 18 2. before Chriſt 766. 
The INDIANS 


Were bo temperate, (a) tha ic was held wnlaws , Srl pi 
ful for them to drink Wine, but at their Sacri- p. 3 
fices : and ſo great a Crime (#) in their King to dn f . 
be drunk, that, as Strabo (m) and others tell us, it was 'a Law with 
them, that if a Woman killed him when he was fo; the ſhould be 
rewarded by marrying his Succeſſor. 
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Of DRUNK ENNESS ##d TibeplinG, Tir: VI. 
Amongſt the ATHENIANS, 


(% T6 Aer 2 ute If an Arc hon, (o) (or Magiſtrate, ) were convict of 
de, Di. Lat. in öde. Drunkenneſs, he was to ſuffer Death for it. This 
e g fee! Archeol, Gr. Law Was Solon s. And we are farther informed by 
I. 1. e. 19. a learned Antiquary, (p) that the very fitting in 4 
Tavern to drink, was Objection enough to hinder any Man's being 
choſen into that Magiſtracy : for which he cites Atheneus, L. 14. Nor 
was it without great Reaſon, that they were fo careful to have ſober 
Men their Archons, and puniſhed them ſo ſeverely if they proved o- 

(9) Porter, Ib. L. 1.c. 12. therwiſe; for we are told, (q) it was one part of 
the Buſmeſs of the chief Archon, to puniſh ſuch of the People as were 
addicted to Drunkenneſs: but how he was uſed to puniſh ir, is 
uncertain ; moſt probably by a Mult?, or Fine. | | 

IN what reputation Taverns were at Athens, in the Earlier and more 


virtuous Days of that Republic, will appear from the Obſervarion of 


(+) Hermes di pup Tſocrates (r) that no body, not ſo much as a Ser- 
ib Lhe ns. who pretended to any regular Morals, durſt 
p- 354. : be ſeen to eat or drink in ſuch Houſes. 


The SPARTANS. 


Plato introduces Megillus, a Lacedemonian, ſpeaking thus of the Care 
(Oos hg Hera 3 Which their Laws had taken to ſecure Sobriety and 


prion rn νν i 


ka! Worn, 20 da miry, Temperance. () © That by which Men chiefly 


rr iS 6 Now®» e 


Gf ges fle, f ., lall into the greateſt Luxuries, Inſolence, and all 


2 bn" agar due, 87» b, cc ſorts of Moral Madneſs, our Laws have effectual- 


bonn nabraas pores, - 1 
min, e) beten 749 fun- © ly rooted out of our Countrey. You ſhall nei- 
fu .— Oud im on a d- h . ill | - h 

airs, agen mr. were ther in Villages nor Towns belonging to the Spar- 
indy 4. bie . dt. tan State, ſee any ſuch my as Drinking-Clubs, or 
ns Tejper bar den dec the uſual Conſequences of them. Nor is there 
oxi, Plato, de Legib. L. 1. M L ü Id 3 | 4 hs H 44 K 

any Man, who ſhou another that had dran 

« to Exceſs, and would not preſently bring him to ſevere Puniſh- 
«© ment: even the Feſtival of Bacchus would be no pretence to ex- 
*in 78 airs ar. c Cuſe him. So Xenophon alſo informs us, © (7) that 
on T &, TUO Hl, | 1 + . q 
MOT 7 eee. they prohibited all unneceſſary Tipplings, which 
r, 404 ir, Ton, do miſchief both to Body and Mind; and ſuf- 
F fered no body to drink, but when natural Thirſt 
(#) Ta nab indivns ** required it. And ſo great was their Deteſtation 
ö mn. aye of Drunkenneſs, that (#) they would induſtriouſly 
in Iſtir. Laconicis. p. 239. implant in the Minds of their Children the like 
Abhorrence of it, by expoſing to their view the Indecencies of their 


"SES... ER... 


* 


5 


— 


drunken Helotes, or Slaves. 


(%, Keiry & J - THE CRETANS, (w) amongſt other Laws 
553 r &AAGY Vopay us Mira 


Wixe, My nber axis Of Minos, had one, forbidding them Fxcels of 
pw; H . $20. Drinking when they got into Company. 


THE 


Tar. Vl. Of Dau MN ad Trot n 


The CARTHAGINIAN Laws 


W not fuffer (x) any Man in the Army e e gs A- 
a drop of Wine while h he was there; bir obliged =», 12.75 Go] gay A 
him to drink Water, during the whole Courſe of . 


TUYTS, K e U, tur 
his Military Service. Nor in the City, was any e eee — 
Servant (Man or Woman) permitted ever to taſt 2, ne 1 
Wine; nor the Magiſtrates themſelves, during che inev% tua, tas N v. 
year of their Magiſtracy; nor Governours o Pla: £2 p. 674. 


Fer pg 7), * de Legib. 
ces; nor Judges, when chey were to ſit in Judicature. 


PLAT o, 


ö 
Ta whom we have been obliged for Kuril of the foregoing Obſer- 
vations, deſerves to be heard in his own projection of Laws upon. this 
Subject. (y) © Firſt, (ſays he, ) let Children taſt no 0) Dgrer dn 76 ms 
« Wine at all, to the eighteenth Year of their Age: 4 3 — 


ecken du Hen Hveod of == 1TH 


« from thence till they be thirty, Young Men may * 1 
© uſe it; but with Moderation; abſtaining entire- . . wee 


TeTHLUAT AY Toy view rin a, 


« ly from Drunkenneſs; and indeed from Deibb- N. Legib. L. 2. p. 666. 


« ing much, tho it does not riſe to ſuch an Exceſs. To thoſe of Er- 


ty and upwards, | he allows a freer uſe of Wine, which he looks u 
on as iris Ths Ty yiges avngiryT@r, ery proper to qualify the Aufte- 


rities of Men in Tears. Yet neither does he- indulge this to Drunken- 
neſs: for as he afterwards explains himſelf, (z) he ( Mark e, g runs, 


would have their Comporations managed with 525 m5 ime wire 
« due regard to Laws and good Order, as Men . 
ce that are careful to preſerve Sobriery. Nor (a) would 47 


he permit them to drink with all ſorts of Company; ien nns, de, 


or at all times, whenſoever they inclined to it, ſo as to oy "aide any 
Buſineſs that ſhould be minded. 

ZALEUCUS, the LOCKIAN, made it b) Death, FE age I Ange 5 L. 
tas Atheneus tells us,) for any Man to Drink Wine, 2 ge dag 
unmixed with Water; unleſs by order of a Phyſi- t Bu, Naur , 155 


ſuſ, Ta Ati Thy 11 
Clan 5 for Recovery of Health. | Ts. Athenens. L. 10. c. 7- 


THE MASSILIANS; and MILESIANS had both of them a 
Law, that Women, (c) ſhould not, at any Age, drink 00. N Ei ih why, 
Wine at all, but content themſelves with Water. nerd, xams yours: 

iauxiæs. Aliant var. Hiſt. L. 


And the Reaſon of this (ſays (d) P. Hendreich) was to . r 8. . 16, 


preſerve the Purity and Chaſtir of their Inclinations; ( T. zendrech, Maint. „ 


Wine being a great Incentive of Lewdneſss. % vol. 6. 
TE ARABIANS, (e) when they fat the long- (9) Sabo. L. 16. fl. 141 
eſt at it, (if our Author repreſents them not too fa- Ss OI ix 
vourably,) allowed themſelves no more than Twelve Glaſſes a Man, 
LycuRGUs, K. of THRACE, (f) perceiving (© m. e y 
Drunkenneſs to prevail among his People, went a- Jpg, Nabe e 


bout, and cauſed all the Vines to be cut down, Pon v.15: 


PirrAcus 


+. 21S! 88 


$4 Of DbNXZNW ESS AA Trins. Pani Vi 


0 Nin; Þ ma f E. PTT TAcus, K. of MITYLENE, (g) to deter his 
6 , lar & Ys dur ctya * 4. | t „ | ky 6 
bio eee, Be jor pride Subjects from this vice, made a Law, that whoſoever 

| 1 ttaco. L. 1. . | 
55 76. Klus. in VII. Sap. committed any offence when he was drunk, ſhould be 


fel v. 155" Ariftor. Fo- puniſhed twice as much as if he had done it when ſober: 


) Legem edidit ſeverio- x : 1 2 
e ae enter. d.  GOTHARUS, K. of SWEDEN, (þ) in the fifth or 


ſervandd in Cibo & Poru Se. ſixth Century, (but before Chriſtianity was receiv- 
Moog en there,) made a ſevere Law, (tho we are not 
told the Contents of it,) to preſerve Sobriet. 3 
T ERBAILUSs D. of the BULGARIANS, (a Heathen Prince too,) about 
(i) Boyfnins de reb. Unga- the year 704, finding (i) that the Avares, a Peo- 
ricis. Decad. 1. L. 1. p. 16. ple whom he had entirely conquered, were by their 
own confeſſion ruined by their Drunkenneſs, (amongſt other vices) which 
their Magiſtrates took no care to puniſh ; made a Law in his own Coun- 


try, for the prevention of that Crime, to extirpate all the Vines, 


LET us now turn our Eyes toward 
The ancient ROMANS: 


And amongſt them, their Sumptuary Laws, (the Orchian, Fannian, &c. 


(k) Macrobii Saturn. I. 2. Which Macrobius and Roſinus (&) give us,) reſtrain- 
8 Roſini Antiquit. Rom. | d h : f . 
L. B. c. 13. ing Luxury, and the Expence of Entertainments, 


were intended to reſtrain Drunkenneſs, as well as luxurious Eating. As 
appears by what thoſe Authors cite from Sammonicus Severus, who 


_  (O—Siquidemed resredi- gives as the Reaſon of them, () that matters were 


75 Wo ; > ; . : wleri | = 5b | 
= ingenui Peri, Pudictium & come to ſuch a paſs, that many of their Youth, 
_ : Libertatem fi itarent: ” - > | 
= ID PET who were Free-born, and of good Families, would 
2 0 madd in Comitium veni- proſtitute themſelves to Luſt, or ll themſelves to 
rent, & ebri de Reipublicæ ae : : 
| Salute conſulerent. Slavery, to have their Palates gratified ; and moſt 
of the People would come drunk to the Public Aflemblies, where-they 
| were to adviſe and give their Votes in things of the greateſt Conſe- 
5 quence to the State. . 
it THEIR Cenſors being Magiſtrates. purpoſely aſſigned to inſpect the 
mn ( "Etudes ig ao. Morals of the Citizens, had power (n) to expel out 


q per wer, card d avy- 


Saen, ieee, . s of the Senate, or take a Horſe away from any Man, 
Mi 35. S. in P. Emilio. Who lived in Debauchery, Intemperance, and Dif- 
** order. *Awoadaus is a word uſed here by my Author: 
now tho ais ſometimes pur abſolutely, ſignifying any one who 
gives himſelf to ſenſual Pleaſures ; an intemperate Drinker is (to be ſure) 
included in the fignification ; and to ſuch a one it is elſewhere expreſlly 
applied by the ſame writer, in his Life of Alcibiades; [axonegaiy ehe H hoer 
i intemperanter vivat, Ebrietati deditus.] Alexander ab Alexandro thus un- 
| G Adedqucos gui vin derſtands it alſo, where he takes notice of this Pow- 
baut. ul Centores, num er Of the Cenſors, (u) © The ancient Romans, ſays 


indignos qui Honores & pub- (c he, ſo much hated Drunkards, that their Cenſors 


liea munera gererent, Senatu 

amorerent; Nottqu 11 gno- cc turned them out of the Senate, and branded them 
mim! 5 10. 5 | - 
aum enim _videbarur, ils, „with legal Infamy, as unworthy to bear public 
aun eto temulento& mar. ce Honours and Offices. For they thought it ſcanda- 


lous, 
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broken Conſtitutions, and ſuch as erg noted for pany dee, ee, 
« Lewdneſs, ſhould be admitted to any Truſt in e e, 
ce che Government, or to conſult 1 95 Affairs 1 2 to e com. 5 
© mofwealth. cr 0 ö 


8 o ſtrict a al were the ancient Romans ih Bis matter of ls 
that Women'were, by their Laws, prohibited, (as by thoſe of the 
5 liens and Mileſians before recited;) the drinking am "Wine at all: 
and. young Men too were under the fame Reſtraint; (6) be 9 fel Þo 6 
till ſuch a cettain Age (oh. e Amongſt the Romans, mk Gage he 0 
(lays lian) © it was a molt ſtrict Law, that no Vo- 4 3 ? 5 g 
e nan (bond, or free,) ſhould drink Wine; nor any ye won: wing wires 


#34 Tpidxorms zr, Aliani 


ce Gentleman, till he attained to the Age of Ii 77 


« five years. So Athenæus alſo: but he fays * till Thirty years of 
Age. Athen. L E 10 , 18 


BUT the Law that affected Women in this matter, was at leaft 48 
ancient as the time of Romulus. Fot thus we read, amongſt his other 
Conſtitutions, as Balduinus gives them: (p) XVI. 1 ee Sy 5 
Si Vinum Mul ier hiberit, domi ut Adulteram [vir Romuli, Ge 


ejus & cognati virt] puniunto, By this, the Husband, in concert with 
his Relations, might puniſh the Wile at home, amongſt t themſelves, 
for drinking Wine, with the ſame ſevetity a8 if ſhe were an Adultereſs. 
The Reaſon of making the one Cute ual to the other, is obſerved. 
by Dionyfius Halicarnaſſeus : (9) © Both ele (Nys ( anpings Þ mim br. 
« He) Romulus thought fit to punith, | \ nd puniſh eee 
« alike to,] as the greateſt Crimes that 


* : a 1 N 1 t 


omen can N . 2 4 
« be guilty of, with conſideration of their Sex. For alen. L. >. 515 eee | 
te he Seuche Lewaneſs the firſt ſtep to all ſorts of Inſolence and Diſorder, s 
c in them, and Drumkemiſs 1 the grand It Incentive to: Lewdneſs. + , 


WHETHER the Husband might put bis Wife to Death ford drin "ER 
Wine, depends upon the like Queſtion with regatd to Adulter ery: con- 
cerning which, ſee before, upon the Law of Romulus under this laſt: 
mentioned Article; Tit. I. Ch. VII. 5. 2. p. 72, 89. But moſt pro- 


bably he might, * He and his Friends thought fir. For it appears by 
an be Wins which (r) Pliny. and (s) 7 al. Maximus gl e. + { (fp 5 inter Exem - 


a Vin Metenii Uxotem, 
us; e Egnatius Mecenius, or as the latte bibiſſer s delie, 
{ (of, on £16 7 ; ws Y if the Þ '- initerk, A Rs 2 Mang: 


him, Metellus,, w. WW, beat 1 0 e to Death 1 e Cedis u Roprwl ab- | 
that even withou ©.the. xrmal ity of 7 ng tum, [ Plin, Hiſt. Nat. L.. 


Friends, * en bach be ; pardoneg 4. U 

her; che Fack, e R enkr e c ES Nö. 
ch. excuſab u . 0 Yo. in ,punuinn en etiam ve caruit; 
ſuch, 5 Crime. ah uſe to LIVE the 5 — rk 3 
both n M my Authors; 3 5 gere 5 amy ing in che, = 1. 2050 « L. Des 
one, which is not in the gther,, Bux, th + Em Ae 

have 92 the ancient Common — 1 te Come bre che 
Dans . ee ;. who only, aich fh adopted. ang 13 5 
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eus e Trine Tr. vi. 


t) Balduin. in Conſtitutions: : for Balduinus fays, „ (t) the Latian y. 
„ lin , men (before Rome was built,) were ſo abſtemious; 85 


that Fatua Fauna, the Siſter and Wife of Faunus, for Drinking off a 


large Pot of Wine which made her Drunk, was We ro "Death 
with W Rods by her Husband. 
As to the Roman CiviL Law, 


We have but an indifferent Account to give of it, upon a Sabjedl 


It is a wonder to me, that even their Heather Emperours were ſo ſi- 
lent, conſidering what has been already repreſented of the zeal and 
ſtrictneſs of their Anceſtors: but much more, that after the Empire 
became Chriſtian, no notice at all was taken of ſuch a Vice as Drunk- 
enneſs, or Tippling ; except in the Caſe of Monks, which we ſhall 
ſee oreſently. | 

Taz Civil Law was fo far from puniſhing it as it un "has 


*tis allowed there as an Excuſe for ſome Offences; at leaſt fo far as 


to qualify the Penalty. H. De Cuſtod. (I. 48. Tit. z.) J. 12. in fn. N 


De Penis, (L. 48. Tit. 19.) I. 11. Perſpiciendum. 6. 2. Delinquitur. F. 
De Re militari. (L. 49. Tit. 1 6.) I. 6. Onme delitium. F. 7. Cop. L. 9. 
Tit. 7. Si quis Imperatori maledixerit. I. unic.] This laſt is a Reſcript 

(%) Menoch. de arb. Jadi- Of Theodoſins. Accordingly „the modern Practice, 
cum Queſt. L. 2. caſ. 326. 25 we learn from () Menochius, is, that a Perſon 
who commits any Crime while he is drunk, is. puniſhed more ently 
than if he had been ſober, pend arbitrarid, non ordinarid : nll it 


can be proved, he made himſelf Drunk on purpoſe for the Crime, 


Audio * 1, or boaſted of it afterwards. With all due reſpect 
to the Wiſdom of the Roman Lawyers and Legiſlature, I ſhall rake 
leave to think, it was a wiſer and more juſt Proviſion of Pittacus of 
Mitylene, (mentioned before,) who ordered quite the contrary; that he 
who did any Miſchief, or comitted any Offence when he was Drunk, 
ſhould be doubly puniſhed, to what otherwiſe he would have been. 
For if Drunkenneſs is its ſelf a Fault, (and no Wiſe Man can think 

it is not;) it ſeems to be plain enough in Reaſon, not only that one 


Fault cannot excuſe another, but that a Complication of two Faults de- 


ſerves a greater puniſhment than ove. The old Romans, we have' ſeen, 
to preſerve their Women from Lewdneſs, reſſ rained them from drink- 
ing, as what might probably lead to it: and therefore, if a Govern- 
ment would have the Peace kept, and good Order and Morality ob- 
ſerved, the firſt Care ſhould be ro puniſh Drunkenneſs, which tends to 
the Breach of all of them; and when Immoralities or Inſolences "are 
committed as the Effeltt of Pruntemeſo, (which is a voluntary Act that 
5 have been cn and N in it r ſelf even e ce El. 


Tir VI. Of Dxunxiwngss add Trivburkhg 
videor accipete; veluti ſi in Popinam duxerit illum, ſi Aleam luſcrit. 


Sed hoc utcunque tunc locum habere poteſt, quotiens ille qui ſuadet Ania 
mum Injuriæ faciendæ habet. Atquin poteſi malum Conſilium dare & qui 


Dominum ignoret: & ideò incipit Servi corrupti Actio-nec#ſſaria eſſe. 
By this, as I apprehend it, the debauching another Man's Son or Ser- 


vant, by enuring them to haunt Taverns and Tippling Houſes, is an 
Injury in the Eye of the Law to ſuch Father or Maſter; who accord- 
ingly may have his Action Injuriarum for it: but eſpecially when it 
can be proved, that the Perſon who ſo enticed them, defigned thereby 
an Injury to the Parent or Maſter. However, becauſe a Servant may 
have ſuch ill Counſel given him, by one who does not now his Ma- 


ſter, (and conſequently, is not ſuppoſed to deſign an Injury to him,) 


an Action Servi corrupti will lie, and become neceſſary in the Caſe. 
It is caly to fee that this is a very imperfect Proviſion. 


AND in general, Menoc hius (x) ſays, that for Laicks ( ys. de wh. cure. 


Queſt. 


and Seculars, frequenting Tippling-Houſes, there Cf 535. u. 4 &n. 7. 
bo Punitument, chr be knovs of, fſigned by the Common lle 
the Civil] Law: but they may be puniſhed at Diſcretion of the Court. 


Tux Caſe of Monks is otherwiſe:, for Fuſlinian has ſtriftly requi- 
red them to keep out of. Public Houſes,” ()) Wud Y) Fame Nov. 133. 
„„ in $1 wiſus fu- a 

erit aliquis reverendiſſimorum Mongchorum. in aliqua Tabernarum con- 
verlari; hunc repente dari Locorum Defenſoribus,-—& caftigari _convilt- 
am; & nunttari hoc Abbati, quatenis eum expellat Monafterio, qui talia 
deliquit; utpote. in fimfuſionem vita Angelicam hauc - converſationem mu- 
tantem. By this, an Monk dound in any Tavern, was to be ſeized, 
and brought before che ordinary Magiſtrate of che Place; who, upon 
Conviction, was to give: hin due Chaſti ſement; and ſignify the Offence 
to the Abbot. of his Monaſtery, thatt he might be expelled the Houſe. 


10 


8 An 1 9 10 215 14 * neg. 5 5 + eu _ 34 . 5 ” 2 
THe Baſilicon of the EASTERN EHpire has nothing (o far as I can 


find) upon this Title, but (x) that of Fufliian,”a- 
bove recited, in. the Caſe, of n 


Mlonaſteriis. J. 23. 
1 | , 0 5 4 an | 0 5 1 C356 0 314 | 
TI Wifygoths, Lombardi, &c. are entirely ſilent. Nor do we 


meet with any thing to our purpoſe amongſt 


L.x 
4 4 
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Till, we come to the Reign of Charter the Grear. To ds juſtice to 
whoſe Character, as well A8 td his Laws, it is fit we ſhould here inſert” 
a Note of Baluzius (a) upon one of chat Princes ( Bales. Tom. 1 Not! 
Prohibitions of chis Crime.” << No body feed Won- „ nnn. 
et der, (Nys e) that fo great a Prince a8 Charlemaigne took care to 


7 24 3 . Hr © 2" Wa 112 1a * 2 — . » 
e admoniſh his Subjects againſt Druhkenneſs: for he himſelf (as Egin- 


* hald relates,) was temperate both im Eating and Drinking, but moſt 
« of all ſo iti the latter; being one *that had an Averſion to Drunk- 
OT E Fi kennels 


„ „ „„. IS c. F. [Avr n. Coll. 9. Tir. 
ervart wolimus modis, Si wiſus fu. 16) vb Bee} ee 


5 (2 Band. L. 4. Tit. 1. De 
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of DRuUnKtwntess and ThppuInG Tix: VI. 
te kenneſa in any Man whomſoever, and much mote abhorred it in 


be Himſelf and thoſe about him. It were eaſy, indeed, to have ſup- . 


poſed as much, if Eginbard had not told us; Tg of the particular 


| Zeal and Earnefineſs, as well as | Frequency of his Conſtitutions here: 


upon: for no Prince prohibits ſo earneſtly and heartily any vice, as 


that which he inwardly moſt hates, and moſt effectually TORT of 


his own virtuous Example. 


His Laws in this matter have not always a Penalty annexed 5 (in 
many caſes it was left to Church Diſcipline, according to the. cuſtom 
of thoſe times in matters of Immorality ;) but in ſome there is: how- 
ever, it is worth our while to obſerve them as they are. 


IN a Conſtitution of his at che General Diet at Paderborn, A. D. 
(4) Conf. de Privil. Nabil. 777.) in favour of his Nobility ; after Gyeral Pri- 


um. F. 3. — Vos autem cave- vileges conferred upon them, Or confirmed, he gives 


te, ne tantum Decus, tantum- 


que Privilegium, juſto Bello- them the following Caution: (‚ 50 6 Take Care that 


rum Labore partum, aut ebrie- 


zatjs, aut Scurrilitatis, aut alio this Eminence of Rank, and theſe high Pr ivileges, 
quovis vitio maculetis : ne 


quod largimpr vobis ad Cie. “Which you have merited and obtained as the Re- 
quam CR mw, wards of your Valour, be not ſullied by Drunken- 
0 


rte exceſſeritis, nobis & ſuc- ce - 4 
joe mags. hy nba? veſs, Scurrility, or any vice : Jeſt what was intend- 


Legs, weren Regibus, ©* ed to do Honour to Jyou, redound to Puniſh- 
daft. Tom. IL. p. 13 {6s ment; which, if ye be guilty of ſuch Exceſſes, ſhall 


daft. Tom. III. p. 120 


cc be inflicted upon you : and To Right of puniſhing you for them, 


cc ye reſerve perperually 1 to our felyes and our. Royal Succeſſors. 15 


"Mw care of the Saldiers in this reſpect was particular: Shar: chus le 


(c) Capi. U. AD. S1. e. ordered. (0) « Let no Man im the Arm y perſwade, 
gel wehe dne feed . or compel his Fellow-Seldier, or any doch, 


Ut in Hoſte nemo parem 


ſuura, vel quemibe alt 2 te drink: and if any of them be _ Drug: 
0 3 . 

ear e ee inner ce kerineſs, let his Poſe be What i it. will * 7 he £ ſhall be 

citu ebrius inv . 

. excommuntcans Kerir e& { far excommunicated, that he ſhall drink he 


bibend fold aqudmatur,qus- ce hut Vater, till he has acknowledged his offence 


uſque ſe male feciſſe cognoſ- 


Courts of * 
ficature. ] 


_ : oF. Tom. I. col. cc promiſed Amendment. This Law is. taken no⸗ 

tice of alſo, by Beatus Rhenanus, IL. 2. Rerum | 
manic. | Goldaſtus, fTom. Ep. 147] be Fontana, in bis 1 
Francice, [L. 6. p. 516.) 


(4) Copi, WL, A.D. ges H1s concern alſo for. Courts of We tes 


wt (Capirular. L. III. c. ſerves to be remembered. One of his Decrees is, 
Ut nullus ebrius ſuam 


Crim Er (d) ce that no; perſon in Drink be permitted to ſol 


gere Nog, Cores . cc 9 5 or —. a Cauſe 1 nor 5 1 85 Evi- 

luz. Tom: I. col. 393.764.) ence < Mat. £9,196 ge. 0 ourt, 

. ee D. Bog, ce bur faſting In farther care to =. Ba or in 
De Teftibus, — ut jejuni i] being Thy it, was ordered in, another Capit 


placitum veniant; 


. -boangg . . _ cc "has they. ſhould come into Court fa aſting ; | 

dicere, nec 

inc. dd, W 7641 if? and if they. had eaten [or drank, ] they ſhou a 

4x. id. $o 466. 76] « neither be. ſworn, nor 5 Evidence. 1 32 
Nat I. = * 


ie, VI. bub Küss friſt Ke: 


Ax p ll other Perſons whoſorvs 
vice of Drunkennefs. (f) I Eider were A 

to abſtaini from ir, that they — 4 ſet go 
ale of Sodriety to the You 


THE like Prohibition (g) we d USirtibde more re 41, A pegel 


eneral, above twenty years before; and expreſſed & s, 84, Ebel. 
1 with great Earneſtneſs. And kicker 8 his 65 [Fakes Tom. 1y* br 


ldaft. Tom. 


Son Lewis, I ſuppoſe to have been the Author of 11 Addr I. ad — 


lar. c. 36 Magnum malum 
| this that follows, (which is in the \ very words of the 1 8 unde omnia vitia 


Council of Mentz, held A.D. 81 z. 5 00 46.) ( h) ec We pullulant, modis omnibus ca- 


vere præcipimus. Qui autem 


H on t edrum fil foribus 
| Eremplum bonum - the 
fs 5 | Wes F 15 : tis *. [ Toi 

+ 5 * 65: o * 1. col, 7 32, ] 


« command, that the great evil of Drunkenneſs, the hoe vitate noluetir; econ. 


municandum eſſe decrevimus, 


cc Root of all other vices, be avoided with the ut- gdm. Bas Ab. 135 


« moſt care. He that will not avoid it, we decree, ſhall be exromemu- 
« wicated;" till he give Satisfaction that he will reform. 


TRE Clergy were eſpecially cautioned upon this | 
Head. They are warned, not only to Parry 5 9 45 Firs Fey (A; 


di Ebrieta- 
ceſs hence: 3 but to take care: they do Hot for- tis a e 170 
cogat u 
ward ( or become the cauſe of) it * others, Cf. (Baths Wy cal 360. 
preſſing them to drink. 


In another place (H, They 1 Pref, 
are charged, © by all means to alten from Drunk 6 0b gene 1 
« enneſs, as the Incentive and Chetiſner of all vi- vitetur Ebrietas, quz omni- 
© Ces: and Penalty is added there ; 


of them ſhould be convict of it, Bend Kiffer ac. a r. 


cording 4s hit Order was; Li. 6. 2 Prieſt, or Deacon] tio 4 Communione ſtatuimus 


5 ip Corpora- 


ſubmo 

ant Days. + Ecole arion; or la Subdedton, cen bn r 
* W 

TAT "Tppling was forbid, we learn in geber from Goldaff , when 
8 gives a ſummary of the Laws of this Prince: „0 $. :7. Ebrictatem inti- 
who, he fays , (I) not only prohibired Drunkenneſs, [Gold 9 IG ; 
but drinking Healtbs in [Company ; as a thing which, | to be fare, » he 
th 


already cited, and what in them, or elfewhere, occurs againfb conpe ling 

90 drink, affect Tippling, as the firſt advance to — e Capi Fpiſeop.\ A. D. 

ceſs. But the clergy were particularly diſcharged den, Send aur r 
drmk pl 


terorum edendi aut bibendi 
from going (m) into a Tavern; td eat or fn genie Tibor, 


at all: unleß, (as, doubtleſs, was then underſtood, Capitula Nd in — 9 


and afterwardꝭ b by che Em Tushis Son, expreſſed, — 
un ie Reforms is Erohfuite, & P. 8 ty ED 


1 ma it 1. the Road, as ow: wth 0 is 4 e 
jb tt * 


| Amonglt the E GL * 85 4* T N „ I xox. 
We bade andy 2 er of Edgar, alle he/year - 8 


lorum ut areſerrent germina, 
967, which Mir. Selden cakes notice of, (ſuch as it ut arzt. 


Drinking; (0). chat their Th Thyrk — den ode 
re gain or ler Nails, or Studs drt aper, ddl re, wats 
des, ar a due height for meaſure, r, r aan en 


pron” 


af 


um vitiorum fomes ac nutrix 
that whoſoever eff. Itaque aum quem dbrI- 


ht a great occaſion of Intemperance. Indeed; Sat of. his Laws 


25 
were forbid this |; vel e * — 


[Clergy] 


Tippling. 
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his Charge. 


- rix, dum ebrii fuerint illatæ, 


[ Spelm. Cont 15 Þ- 459-] out public Diſpatches. 7 


Of DRUNKENNEsSsS and TippliiNst. Tir: Vi. 
Gree, in limitation of their filling: that every Man might 
know his ſtint; and neither drink himſelf; nor o- 
blige others to drink beyond it. This Law is men- 
tioned too by Brompton in his Chronicle, col. 869. 
but of what Service it would be to Sobriety, unleſs the Number of their 
Cups had been ſtinted, as well as the meaſure, I cannot conceive. 
THE WELSH Laws of Hoe Pha have not much to our purpoſe: 
(p) LL. Hieli Dba. Acci- (y) The King's Falconer indeed, when he had: been 
Pinar gs ries Out With his Hawks, and had taken Game, was 
& Aves $4" (MS. Ct to drink at night in the Palace, but no more than 
three Cups; leſt he ſhould be drunk, and neglect 


fra quiſque 
non plus ſubſerviente vere- 
cundia vel ipſe appeteret, vel 
alium appetere cogeret. ¶Seld. 
Analecta. Ls 2. c. 6. p. 99 


ton. p. 9. (c. I. H. 22.) MS. Mert. 
fol. 6. b.] 


THERE were allo three Ranks or Profeſſions of Men, who for the 
like Reaſon, (but in matters of much greater Importance) were obli- 
ged to keep ſober, that they might duly attend () the 
Offices of their Function; if any Inſult or Injury 
were offered them while they were drunk, could 
have no. Remedy for it at Law: Judges, who were 
to keep hens ves in a capable Diſpoſition for do- 
Fete, . Is. Mere, fol. ing Juſtice; the Clergy, who were to be always 
52. b. fit for adminiſtring the Sacraments; and Phyſicians, 
who are highly concerned, (at leaſt their Patients are,) that they ſhould 
know what they do when they preſcribe. Sr. H. Spelman's Copy adds 
(5) 6. Triplex officiam () the Secretary of State, whom it calls Sacerdos 
n 1 Curie, and who was never to be drunk, that he 
miſhs & mittendas paratur might be in a readineſs always to receive and ſend 


(A) Tres ſunt, quibus Inju- 


non reſtaurantur; Fudex, qui 
ſemper debet eſſe paratus ad 
judicandum; Sacerdos, qui de- 
bet ſemper ad communican- 
dum, vel ad miniſtrandum 


Sacramenta; Medicus qui ſem- 
per debet eſſe paratus ad me- 


eſſe, & nunquam ebriatum. | 


Amongſt the S cor, 


We are ſupplied by Heffor Boetius with ſome Laws exceedingly. ſevere; 
which ſerve to ſhew the Senſe of Antiquity in their Nation againſt 


this Crime, if the Hiſtorian has not forged them of his own Head. 


ARGADUS, Adminiſtrator of Scotland upon the Depoſition of 
(s) Ut 3 ublica ob- K. Conarus, about the year I 6 o, decreed, (s) that | 
ola, guibus inbrizndt vis in. All who held any Magiſtracy, or public Poſt; ſhould 
in an olsen cent., . Ah ſtain from all inebriating Liquors; and this upon 
rutd. ( Reck. Boer, I. 5. fol. pain of Death. And K. Conflantine II. in a Grand 


nã in non obtemperantes ſta- 


FBA omni Aſſembly at Scone, A. D. 861. made ſeveral Laws 


inebriante penitds abſtinerent. | | | 8 859 de 
$i Adoleſerms, bee aur Pu- for the ſuppreſſion of Luxury; and amongſt: others 
zal, kee. id. Be. L. this: (t) That young People ſhould wholly abſtain 


10, fol. 20. d  ,; from ſtrong Liquors; and if any of them, of ei- 
ther Sex, were convict of Drunkenmeſs, the Puniſhment was Death. 


, p(#) Lixas, Capediarios, %% As to the Keepers: of Common \Vifualling am 


Pinones, ſimileque Hominum 


genus, ad Mortalium volup- 


Tippling Houſes, (u) whoſe Profeſſion was unhappily 


em malo Genio param, contrived, to indulge tlie Nleaſurer, rather than pro- 


ad Delicias contra Patrium 
Ritum alliciens, citans, im- 
pellens, publiratis fortunis, i- 


vide for the Neceſſities of Mankind, and who are 
generally che Enticers to a debahdched and vicious 
| Life, 


Tir. VI. Dun ENS TIE IIe. 


Life, Argadus i is ſaid to have confiſcated their Goods, 
pulled down their Houſes,” and baniſped the Men. Con- 
Pantine 28 alſo (.] as making a Law, 
chat their Houſes ſhould be deſtroped, and themſelves a. e. Bel. 5. Ou 
baniſbed; and if they did not fabric ro this Tay, . 


they ſhould be hanged. CPA WA 


PEO EM 


rutiſque edibus, proſeripſit. 


nes, Cupediarii, ganeis ever- 


The Alcoran forbids the uſe of Wine, as a very great Sin, Chap. II. & 
Chap. V. towards the End. In the latter of which places, the Reaſon 
of the Prohibition is thus repreſented. © The Devil deſires to Sow 
« among you Diſſention and Horror, thro Wine and Games of Hazard; 
« ro check your remembrance of God, and of praying to him: aban- 
« don Wine, and Games of Hazard. Mr. Selden (x) Sel, baer her. 1 
tells us, (x) from an ancient Book, intituled, Doctri- 3. . P. 410. 
na Mahumedis, chat the uſual Puniſhment for Drunkemneſs, Was 4 Ba- 
flinado of fourſcore Blows. 
'Giv-s me leave, before 1 beds this Tide; to take a ſhort 
norice of that vile and vicious practice of preſſing, or compelling peo- 
le to drink more chan they either care to do, or is convenient for 
them. If this be uſed as a Ciwility, tis a very awkward one: for 
Civiliry would rather lie in leaving our Friends to their own diſcre- 
tion and liberty; or at leaſt, requiring nothing but what may make 
them caly, and reſtraining : them from nothing but what is indecent 
in Converſation, and hurtful to themſelves, and others. 
with deſign to make them drunk, tis barbarous; either to triumph in 
their Weakneſs, or make ſome baſe Advantage of it, or expoſe them 
to Contempt, or however (as che Event will be) to prejudice their 
Health, and leave a Guilt upon their Conſciences. 
Tux ancient PERSIANS were more eren by che common 
155 of Nature than many Chrifians are now. For we find that in 


the Court of Abaſuerus, and at a Royal Feaſt, the drinki 
ing to Law, none did compel. 


thoſe times, chat none hould compel; but every Man in company be 
left ro his freedom, to take his Glafs, or let it alone, as he chought fit. 

TEE ancient BRIT TO Ns allo, (as ar Lord ) ce, tk. in © 96 
Coke Uh g. de had the like Cuſtom: P. 4. 


N 2 


111 ſlds \ 5 35 Eece Britannorum mos. eff labdabilis Me, pov ede 
| * n Ut bibat arbitrio pocula quiſque f 0. 


1 ** ' 
* 1 2 


Aung che Laws of CHARLES! the Great already cited (a 
that concerning Soldiers;, and that other, A. D. 801. % 5 oe 
to the Clerg „ we: find a ſpecial prohibition on this aluz. col. 
head. T's which we may add his Capitular, A. D. er . 8 0 
$03. (Y wherein he forbids every body to compell ges 72 


ea been * n 
mother to drink more than is neceſſary for him. goes err e. . [0 


m © 
. 


(*) Ut Culinarii, Pepino 
"ſts exularent Edicto haud 


If ir be done 


g Was accord · 


fer 1. 8. And from hence it is rea- 
ſonable to 1 poſe, there was a general Law amongſt the Perſians in 
at 


Compelling 86 


Drink. 
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HOUGH Gaming is not in its ſelf an Immorality, it becomes 
i a vice by Circumſtances, and by the Vicious Conſequences that 
wo | generally attend it, when it is too eager, exceſſive, or unſeaſon.. 
1 able. I ſhall explain my ſelf farther by and by: but ſtript of theſe, it 
may fall within the Rank of innocent (tho nor of the moſt uſeful) Re. 
(o) Neque enim in gene- crearionc. Let us hear the Sentiments of a prudent 
44 ratt i Naturd furs, utadTa- Heathen (a) upon this matter. We are not | forms 
I  amur: fed ad Severitatem po- cc ed by Nature, (ſays he,) as if we were made only 
= tius, & ad quzdam ſtudia gra- b {479 | 
1 | viora atque majora. Ludo cc for P lay and Levity : but rather for ſevere and grave 1 
.- leer. fed four Senne, Jer © Employments, of much greater Importance. The 
vp Cs Krün an © former may be uſed indeed; but as we make uſe 
4 r Sleep, and other Intervals of Reſt or Refreſh- 
P. 41. Edit. El.] 1 
54'S e ment; then only, when we have ſufficiently dif- 
« charged our ſelves in more ſerious and weighty Buſineſſes. The true 
uſe of Gaming, is only by way of Diverſion from the ſtated Affairs of 
Life, that call us in general to Induſtry and Application. But if it be 
irregular in any Circumſtance, it becomes a vice. If it be uſed on the 
Lord's Day, or whenſoever elſe we ought to be engaged in the ſpecial 
Services of Religion or Charity, it is criminal, tho no other ill Circum- 
ue | | ſtance attends it: becauſe it is no proper Refreſhment upon Days that 
1 are ſacred; nor at times, when a Duty towards God or Man (in the 
1 proper Seaſon of performing it) calls another way. But if at any other 
1 time, tliere be too much eagerneſs of the Mind, or roo many Hours, 
kh or too much Money employed in it, it becomes pernicious on Account 
of other Conſequences. IG BAD» Sh07 SR BT 
THE Moral and Political Evils, that go along wich it, or follow it, 
are not a few. We may begin with that Greedineſs-of will and the 
uſual Arts of Cheating that they may do ſo, which Gameſters for Money 
Wi le under a ſhrewd Temptation to, and of which they can very ſeldom 
= (with a good Conſcience) clear themſelves. What is this but Avarice 
ir (6) Selden. de jure Nat. & and e 4 And are Not. theſe, Immoralities? 
Gent. I. 6. c. 11. p. 725-* The Jeus (b) looked upon the winning of Money 
Wu by Gaming, as no better than Theft : and their Reaſon for it was, that 
5 Frauds are not often wanting, when people ſet to game. And indeed, 
1 ſuppoſing no Fraud, they thought the Money nat honeſtly: 8 bY . 
1 becauſe, tho betwixt the Gameſters there is a ſoxt of previous Contra 
1 implied, tis an imperfect ont, as depending upon Chance, which does 
= not give a Right to any thing. But be this as it Will, we are to take 
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ame, when t 
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ces: for thoſe who are moſt inclined to ging, have commonly" 
leaſt tegid 10 Religion. We ate to conſider all rhe'Loſs of line, (when 
many Hours, or even whole Days or Nights are conſũmed this Way,] 
as a Moral Evil of no trifling conſideration. Ts there nothing to do in 
Life, (as Tully 6bſerved before,) but Play and Pleaſure? Tho! their For- 
tunes ſhould have fer them above the demands of any ordinaty bulineſs; 


„* 


et are there nor ſome Employments, generous and uſeful, (either to che 
Publ, their Neighbourhood, or their own Improvement, ) that would 
more honourably take up the Leiſure of Gentlemen? And is there fiot, 
beſides, a vaſt Eternity to be provided for? what would not a Gameſter 
give (who has his Senſes left him) when he comes to dye, to tecover 
thoſe Nights, and Days, and Hours he had ſpent in gaming, that he might 
employ them to more ſetious (and infinitely more important) purpoſes, 
which he has then no time for, and is like to be undone for want of it! 
Bur to inſiſt no longer upon this, the Peace of Society is very often 
diſturbed by the Paſſion that attends this Practice: many Quarrelt are 
raiſed by it; and thereupon Murders, or Enmities frequently enſue. 


pend upon a Profeſſion for their Livelihood: and this is a public Miſchief; 
the Society wanting either the perſonal help of that Man, or the Cir- 
culation of his Gains toward the common ſupport. And there is one 
Evil yet behind, that renders it highly miſchievous, both to the Game- 


much as poſſible for the Benefit of the whole, ) and to the Society at large; 
as Men who might be uſeful, ate put out of the Capacity of being ſo: 
for all the Eſtate a Man has may be loſt in a few Hours, at one extra- 
No 5 Gaming ; at leaſt, very great Debts, Incumbrances, and Diffi- 


culties are . contracted by ſuch an Humour; which makes it 


the moſt expenſive vice of any. Let it not be pleaded, that if one Man 


loſes an Eſtate by Gaming, another gets it; and therefore there is the 
fame Circulation of Money, and the ſame Riches, tho transferred from 


one Hand to another. For it may be transferred from a Man more ca- 
pable of ſerving the Public, to 4 Man leſs capable; from a better Hand, 


to a worſe; from one that has a Family, (which may be ruined there- 
by, and become a burden to the Society,) to one that has none: ahd. 


beſide this; amongſt ſuch People, tis generally not a Circulation of Mo- 
ney, for uſes of Trade and Common Convenience, but a Circulation of 
Gaming; what is won at one time, being reſerved for, and loſt at ano- 
ther to ſomebody elſe; who goes on in the fame Track; and ſo much 


Money in effect lies dead to all public uſes of Circulation, which ought 


to be better employed for the general Inteteſt of the Society. 
| THESE ill Attendants upon Gaming, made it always ſcandalous 
in Antiquity; and will always make it neceſſary, as well as reiſon- 
able, for the Civil Power to be vigorous in ſuppreſſing it: and yet 
this care was anciently much neglected except in ſome fo Nations. 


Mm +- Amongſt 


There is a Neglect of Buſmeſs, eſpecially in Tradeſmen; and ſuch as de- 


ſter himſelf, (who is a member of the Society, and to be preſerved as 
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theſe Incapacities. 


F Un - YR 
777 ˙ V · en 2 52 0 
Though they had no written Law for it, Gameſters were excluded from 
abi: the Magifracy (c), 8 170 of being choſen into 


* 


2. e. 9. P. 415, 416, 417, the great or leſſer Sanhedrim; nor could they be ad- 
. mitted as Mitueſſer in any Court of Juſtice, till they 
** were perfectly reformed. Some of their Reaſons 
for excluding ſuch from the Magiſtracy, were, that their Gaming gave 
ſufficient preſumption of their Avarice; and beſides, was an Employ- 
ment no way conducing to the public Good: a covetous Man, and one 
who is not wiſe and public-{pirited, being very unfit for Offices of 
ſo much Truſt and Power, as well as Dignity. This Free of 
Arwarice was the Cauſe alſo, (and a very good one,) of not admittin 

the Evidence of ſuch a Man. And that other notion they had, that 
the Gain ariſing from Play was 4 fort of Rapine, is as juſt a ground 
for the Infamy which ſtained his Character, and ſubjected him to 


* 


Ti 1s laſt Conſideration, (which I had occaſion to mention once 


before,) that Money won by 22 was looked upon as gor by 


(4) Sunt res non paueæ Thef , makes K onable tO conclude, (d) that {ach 
dun yeruere Sapientes, n0- Money was to be reſtored, and that the winning 


mine Furti; & qui Interdi- 


Aum illorum in eis violaret, Gameſter was puniſhed as for Theft : which was not 


Fur erat; ſays Maimonides. 


[Seld. de jure Nat. & Gent. by their Law, a Capit al Crime; but anſwered for 5 


L. 6. c. 11. p. 724. Where 


be peaks projielly of Game in ſmaller Caſes, (and probably in this among the 

ig.) E re(t,) by double Reſtitution ; Exop. XXII. 9. | 
Bur the Partiality of that People is evident, in extending the No- 
(e) Seld. de jure Nat. & tion of Theft, only to Gaming among ft themſelwes le); 


, Gent. L. 6. c. 11. f 59; 


726, i. e. Native Jews, and Proſelytes of Righteouſneſs : 


for if a Jew played, and won of a Gentile, it was no Theft in him: 
but it was forbad to him on another Account, as Gaming is an Ap- | 
plication of Mind entirely uſeleſs ro Human Society. For, ſay - 
Talmudiſts, © Tho' he that Games with a Gentile does not offend a- 
tc gainſt the Prohibition of Theft, he violates that de rebus inanibus non 
ce incumbendo: It does not become a Man, at any time of his Life, 
« to make any thing his Buſineſs, which does not relate to the ſtudy 
« of Wiſdom, or che public Good. Now as this was only a Prohi- 
bition of their Doffors, perhaps the Law or Uſage in ſuch Caſes might 
take place, that the Offender was to be ſcourged, os 

Amongſt the AGyPTIANS, 
of) 29 * 722 It was either by Cuſtom or Law f provided, that 
Gronov. Vol. 7.] a Gameſter might be accuſed by any body; and 
bang convict, be condemned to Servitude in the Quarries, For 
which, my Author quotes Marc. Mantua, in Polymath. ner.. 

| The Ancient ROMANS. | 
That Gaming, and eſpecially playing at Dice, was abhorred by then, 
and forbid by their Laws, (except during the Saturnalia, three or four 
Holidays about the middle of December, when, amongſt other licen- 
tious freedoms, this alſo was permirred,) we have the Teſtimony 80 
| Ow! 


A 


| 


Tit. vm of G E 


Ovid and-Horate. The former; (g) ſpeaking of forme e) Sin s kg ac 
chat profeſſedly wrote to inſtruct Men in the Art n * A 8 we eve: 
of Gaming, acknowledges, that to play at Dice was ten 
actounted'#0.ſwall Cyime by their Anceſtors. The Fr 


other brands it as a Diverſion (h) prohibited by L. (b) Sen mavis veitt Legi- 


a en was. 
And Plawtur, (who was earlier by near Two Hun- Get mr fo 
dred Years, ) ſpeaks: of Lex Talaria, (i) and 1 ntrodu- * 9 —— 1 
ces one giving a Caution to his Servants when he 778 agitent covhium. 
went out, that the young Lovers, who had private . 125 oy a 
Acceſs to each other in his Houſe ſhould not break this Law; aud to 
chat End, they ſhould be allowed 0 Dice at their Entertainments. 
Salmaſius, in his note thereupon, and Roſnur in his Roman Antiqui- 
ties, [L. 8. c. 3 1. ] are of opinion, that this refers to ſome Law then 
lately made, or before, againſt the Practice. And probably there was 
ſuch: And he that gave the Caution might be afraid, that the noiſe 
of the Dice might either occaſion a tan”. or draw the Cutioſity of 
Spies and Peepers, (which he complains of in the fame Paragraph ;) 
and ſo the young People, whom he had a mind to conceal, would 
not only be diſcovered to be together, but perhaps incur the Puniſh- 
ment too for Gaming. Gronovius, and the Editor in uſum Delphini, 
gave a molt frigid Interpretation of the matter, by raking Lex Tala- 
ria for no more that the ordinary Rule or Laws of Gaming fair: fo 
chat this ſtrict Charge (truly) to let them have no Dice, was only giv- 
en to keep the two Lovers from cheating one another at Play; which 
believe: no body would ſuſpect them of. | COTE 


Tu Adile of the Commons was a Magiſtrate, who had it in his 
Commiſſion (i), to take Cognizance of, and puniſh (i) Roſini Antiq. Rom. L. 
Gaming. Hence Martial repreſents the Gameſter, (0 E. wands mis proditus 
as berrayed by the noiſe of his Dice, (J) dragged aten 


Arcanf modo raptus è popins, 


Out of EI blind Tippling Houſe, a and - begging ear- Adilem rogat udus Aleator. | 


[ Martial. L. 5. Epigr. 84.] 


neſtly of ? che Adile to excuſe | him. And in a- (n) Nec timet Ædilem mo- 


| | ; - : to ſpectare fritillo. 
nother place, (n) {peaking of the Saturnalia, (when „ 


they were allowed it,) that there was no need to fear the ÆAile then, 
cho they ſhould rattle the Dice in his preſence. At 


Turk were forae particular Laws amongſt chem againſt 8 
As: Lex Cornelia, de Luſu, (u) which ran thus: 14. Ne quis in prenniam 


> Sponſionemve ejus 


5 that no per ſon ſhould play for | Money, or upon rei ergo, niſi qui corporis ex- 


| | . FS ercendi causi ſuſceptus eſſet, 
« Truſt, or Security given for it: unleſs in Games facerer: veluti 6 certarotur 


« of Exerciſe, ſuch as Quoits, throwing the Javelin, do, va currcado, fatiendo 


do, vel currendo, 


or the Ball, Running, Leaping, Wreſtling, pe luctando, * TING ui vir- 


tutis causa fiebant. F Roſmi 


A 


4 


A 


c 


A 


the like; deſigned for the Encreaſe of Strength, ung Rom. L. 8. e. 3] 
« and to encourage Activity, and a Spirit for War. Almoſt in the 
ſame words. is the Publician, and the Titian Law upon this Subject. 
But whether the Cornelian was made in the times of the Republic, 5 
| Dr UC of 
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Gaming. 


C. 16; apud Gronov. Vol. 7.] 
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of che Empetours, is uncertain, fays Ramus: however, by his making 
no ſuch Remark upon the other two, he ſeems to think them mort 

(e) Lege Rh Erio mi- S OUT ERIus tells us alſo of à Roſcian (o) Laws 
CEE duced their Fortunes by Gaming. But his Autho+ 


rity from Dio, and the caſe of one Denticula there; 
. does not fatisfy me fo far, Y) A to lay any ftreſs 
(4) —Qudd Geiſt in dur upon it; becauſe I find nothing to juſtify it any 
RoſeiSDecotoribus certus ls. Where elſe. The Roſcian which he ſpeaks of, ex- 
cus conſtitutus, quamvis quis tended no farther, by all that I can diſcover 3 than 


Fortunæ vitio, non ſuo de- 


e (0 that fach ar had fallen from their Rank, and 
p 315. & L.8,c- 1.p.600.} waſted their Eſtates, whether by Accident, or their 
own Extravagance, had a particular place ___ them in the Theatre; 
and a Penalty laid upon them if they preſumed to fit amongſt the 
Roman Knights, tho themſelves were of that Order. Lo Ie 
5 The CIVIL Law 5 

Is copious on this head. Gaming is ſtrictly forbidden by it, under the 
(YP. Gag Bolof Synt. Ju- general name of Alea; (r) which ſerved to include 
PS de Podls Veterum. all Games of Chance or Hazard. We have taken 
* notice before, of the Old Roman Law, prohibiting 
to play for Money, unleſs in Games of Exerciſe: and this is os 

(0 F de Aleatoribns, L. and inſerted in the Pandects (s) of Fuftinian. Who 
„ Tir g.) . has alſo an Authentic of his own, placed in the Code, 

(t) Cop. L. 3. Tit. 43. de . 
Aleatoribus. l. 3. Alearwn to the fame purpoſe 3 (t) wherein he thus expreſles 
| himſelf. Alearum uſus antiqua res eff, & extra ope- 


) Vid. Notas in Ciceron. 
vid 


o 
— 


ras pugnatorias conceſſa; verùm pro tempore abiit in lacrymas : — __ 
ufer 


enim ludentes, nec ludum ſcientes, ſed numeratione tantùm proprias 


tias perdiderunt, die noctuque ludendo, Argento, _ Lapidum, & 


Auro. — Commodis igitur Subjettorum proſpicientes, hac generali Lege de- 
cernimus, ut nulli liceat in publicis, vel privatis domibus, vel locis ludere, 
neque in genere, neque in ſpecie. &c. He acknowledges the ancient uſe 
of Gaming, (permitted eſpecially to Soldiers in the Camp, vhen they 
had nothing elſe to doz) but complains how much it had been abuſed, 
and what Extravagance people were come to in it; playing Night and 
Day, for Silver, Gold, ves ewels, to the ruin of their Fortunes : and 
therefore diſcharges every Perſon from Gaming, either in public or private 
Houſes, or any where elſe. What follows, with regard to Money won 
or loſt at it, I reſerve for a particular Section. He afterwards allows 
of certain Games of Exerciſe, at which they might play for Money; bur 
not the richeſt of them for more at one time than a Solidus, (as they 
called it;) a piece of Gold Coin, worth about Twelve Shillings Engli/s. 
(o) Clari Sentent, L. 5.6,  CLARUS- (#) puts the Queſtion, very properly, 
Lanes [Nt what Puniſhment for ſuch as play in diſobedience to 
the Laws? And anſwers, that Jure Civih there ſeems to be no ſtated 
Penalry : and therefore, they may be puniſhed at Diſcretion, according 
to 


1 * 18 8 * 'P ; T3 
Frr. VIE Of GAM NN 
Dawbouder allo has xelolved it; (u) cht playin 


Me ; 9 8 EY 8 * 
of, che. Persons. 80 
" * 5 4 y : 
/ 1 3 g x . 
forbidden Games, and for confiderable. Summe, they e 60 m 11. 


a 10 be puniſhed create, (ne ond Punifiment beg ex- 

preſſed,] by Exile, Fine, or otherwiſe, as the Court thinks ft. © For 
« (ſays he) tis the buſineſs of the Judge [or Magiſtrate, ] to take gare, 
ce that none within his Province ſquander away their. Money, (where 
cc by they might be ſerviceable to the Public,) to fuch ill and abuſive 
« purpoſes. And this he grounds upon a Clauſe nee 
in Ulpran, (x) Ne quis iniquum Lucrum aut Danmum (1. Tir 18.) 1.6; Mita. 
ſeutiat, Praſes Provincis provideat. On, the ocher Gl t 35. v. 8. f. 
hand, Menochius is of opinion, ()) that a La Game.. 


ſter, is not, by the Civil Law, obnoxious to any puniſhment, unleſs 


Fraud Or Cheating be proved. But I fee no reaſon in the Law 1ts ſelf | 


for any ſuch Reſtriction. However, he allows that in caſe of Fraud he 
may be puniſhed arbitrarily; according to che condition of che Perſon, 


and Circumſtances. of the Fact: and that an Eecleſſaſtic may be puniſhed 


in like manner for Gaming, tho' there a 


pears to have been n 


Nox are the Gameſtert only puniſhable, but the Standers by, accord- CSranders he 


ing to Dambouder. (x) © The Spectators, tho they pale f * 
cc ER play, nor bett, nor lend Money to x 85 36 % a "It 
« that do, are to be puniſhed in like manner as the Principals. For 
which he refers to that Law abovecited, Alearum Uſus, and to another 
Authentic of Juſtiniau, Interdiciwus, Upon what words in the former 
he builds his Aſſertion, I have not been able to diſcover: and as to 
the latter, it concerns the Clerg u only, as we {hall ſee, by and: by. But 
if his Law for this does not hold, its pity bur ir did; for his Reaſon 


is a very good one: © That. people ought not ta paß their Time thus 


«. jdly, in obſerving the Management and the Luck of Gameſters; be- 
« cauſe by their Delight, and Eagerneſs, and Frequency in this, they 
« commonly turn Gameſters themſelves at laſ. 1 
Tux Clergy of all Orders are, indeed, not only diſcharged from 
Gaming, but alſo from being preſent at it; and under an expreſs Pe- 
nalty. Firſt, in the year 5 34, by a long Conſtitution of FJuſtiniau in 
the Code: from whence I ſhall abſtract and abridge, in our own Lan- 
guage, fo much as is neceſſary to our purpoſe. 
(a) HAVING in his Preface inſiſted much upon 2% Sade H. C De 
the Gravity and good Example of the Clergy, as a . 

matter of no ſmall Influence toward the Proſperity of the Empire, @s 
well as virtue of the People; He there — he had been inform- 
ed, that ſeveral Deacons, Presbyters, and even Biſhops, were given to 
Gaming, Horſe-Races, Stage-Plays, and ſuch other vain Diverſions. 


Then he proceeds to enact, $. 4. That if any of them were convicted, 


upon good Proof, before the Biſhop of the Dioceſe, or Arch - biſhop of 
the Province, of being a Gameſler, or any way 4 participant in gaming, 
or an Encourager of it by his Preſence, he ſhould- be ed ab Officio ; 
[2 ſacrd ſeparari Liturgid,] and do Canonical Penance for a certain time 

I er | to 


[cbergy.] 
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Money loſt in 
Gaming. 
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of Repentance, he was tobe reſtored; but with à ſtrict charge to A 


= 


ſtain for the future from any ſuch Scandal to his Profeſſion. But if 
he remained impenitent under this Diſciplinie, [or aſterwards, E ſup- 
, .. ONT B17” yart ene” 
Bx a Novel of the ſame Juſſinian ſomewhar later, the Suſpenſion 
is determined for Three Years, and the Offender to be kept in a Mo- 
naſtery the while. If penitent, the Biſhop may ſhorten his Confine- 
ment, and reſtore him ſooner. | Novel. 123. c. 10. from whence, 
the Authentic Interdicimus is tranſcribed into the Code, l It. 10 
De Boiſe. Or, PH M +) £00195 46 of pan Lal 

(1) In. Lopez, de Salzedo, BUT Salzedo (ö) tells us, (haughtily enough,) 
in Bern. Diaz. Prat. Crim. 11 1 2 * | „ 
Canon. c. 70. p. 164, 167. hat as this Puniſhment 18 not found approved by 
the Canon-Law, Eccleſiaſtical Judges ought not to inflict it. What 
would he have ſaid to Menochius> who allows (where I cited him 


before, ) that an Eccleſiaſtic may be puniſhed arbitrarily for Gaming, 


tho without any Allegation of Fraud in it. 
WHOEVER the Offenders be, (for the following Proviſions are ge- 
neral,) Money loft in Gaming is not payable; or, 5 paid, may be re- 
(6) ff. de Aleator. (L. 11. covered again. () Si Servus, wel Filius.-familias 
2%. g, f. Be ce diffus fuerit, Patri, wel Domino competit | pecuniæ 
amiſſæ] Repetitio. F. 2. Adverſus Parentes & Patronos Repetitio efus, 
quod in Aled luſum eſt, utilis ex hoc Edicto danga eſt. The Father or 
Maſter may recover the Money loſt at Play by his Son or Servant: 
and on the other hand, if either of theſe be Vinners, the Loſer may 
recover his Money of their Father or Maſter. Cujacius hereupon, ob- 
(d) Cujucine in L. 19, ac. ſer ves in general terms, (d) © that any Perſon, loſ- 
li ad Edſcum. ce ing Money at Play, has by this Edict an Action 
ce to reclaim it of the winner, as not due to him. Anciently, che A- 
« ction lay for four times as much; but now only for the principal, 
ce or the Sum actually loſt. And much more, (ſays he,) if Money 
cc Joſt [upon Credit] be ſued for, ſhall the Exception be allowed, that 
« it is a Game-Debt. For which he refers to ff de probationibus, (L. 
22, Tit. 3. I. 19. F. 4. & F. de nautico fænore, (L. 22. Tit. 2.) 1.5, 
and laſtly, to a Clauſe which I ſhall give at length. 0 hs 
0% Quarum rerum Adio 81 in Aled (e) rem vendam, ut ludam, &&5 evithd 
non datur. (L. 44. Tit. 5.) J. 2 3 We N l 
2.6 Filio-familias. 5 u re conveniar, Exceptione ſubmovebitur Emptor. By 
ibis, if any thing be ſold at Play, to ſupply Money for Gaming, the 
Bargain is void, the Buyer ſhall be fer aſide in his claim by that Ex- 
(O Dambouder.Prax.Crim, Ception. And in general, Damhouder (f] obſerves, 
. 80.887 (from Bartolus upon J. 8. Si quis cum ſoiret. in n. 
F. de Uſucapionibns, pro Emptore,) that the Law diſowns and annuls 
all Contracts, (of Selling, Buying, Borrowing, &c.) made in Gaming. 
As to Money loſt, the Law remains the ſame by the Conſtitutions 
of Juſtinian. By that which they call his Authentic Alearum Uſus, it 
ern is determined thus: (g) Ut nulli liceat in publicis, 
aus, © ©" ael privatis Domibus, wel locis ludere, neque in genere, 


neque 


A 
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negue in ſpecie:, Et fs contra_fafum furit, nulla. fequatur Condem 
Jed ſolutum reddatur, & competentibus. Atjonibus  repetatur ab his qui de 
derint, wel eorum Heredihus, aut (his. negligentibus). a Patre aut 1 4 . 1 
ribus illius Civitatis ; vel recipiat Fiſcus.; non ob ante nift quinquaginta 'Y 
Anmoram preſcriptione. dec. The 1ubſtance is, that no 7 
ſhall. be recoverable by the winner; and if che Money loſt be paid 
him, it ſhall be returned, or may be ſued for and ee . . 
Courſe of Law, by the Laſer, or 15 Heirs, or (if they be ns. 
by che Defenſor, Syndic, or Steward,] of the City, or by che Yan, 


ar any time within fifty years. 


THERE is another of his (þ) to. [the fame chice Witt n ines 
poſe, and u der the ſame Title in the Code; 9 i 2208. = ” 
(to avoid — tedious) I ſhall paſs by : ing Notice only. of e two 
or three Clauſes, which either are not in the Other, or ſerve to ex- 
plain it. As that if the Loſer and his Heirs neglect the. benefit the 

Law would give them, any Man that will, [ liceat cuicungue wolenti, | 
may ſue for, and recover ſuch Money: bur eſpecially, the Defenſor of 
xn Place; and if He takes the Advantage, it ſhall go into the com- 

mon Chamber; ¶ In opera Civitatis id ependere.] And chat no Wri- 
ting, Mortgage, or other Security for the Payment of Money loſt at 
Play, ſhall be valid; [Data autem ſuper Ales fs Cautio fit irrita, & 
condici poſſit. 

Dambouder (i) includes within, che Intention of (0 Dambouder, Prax. rim 
theſe Laws, ſuch as hett on the {ide of others Gam- © 126 n. 11. 
ing, or go fares -with them in the Gain or, Loſs, tho' themſelves do 

not Play: and ſuch as lend. Money to Game with; if it were, know- 
ingly lent for that purpoſe, as he afterwards, explains himſelf. b 
Bur Cuſtom has worn out the Uſe of the Civil Law. in theſe Pro- 

— „cho highly reaſonable and neceſſary. , For as to the reclaim- 

of Money loſt at Play, we are told by Clarus, (4 aur; Sent; I. 5. 6. 

0 de Conſuetudine non ſervatur: ; $0 chat, ae: 7: 7 

ters now ſtand, the winner is not obliged to Reſtitution, unleſs there 

was Fraud in the Gaming. The Canonifts are retained, on the. ſame 
ſide; and whatſoever Money is loſt, or Time miſpent in Gaming, 

Hey (with as little regard to Virtue, as to the Civil Law,) are ready to 

jullif the keeping of what is ſo won; provided there was no Cheat- 
ing or Swearing at Play and chat the Gameſters were otherwiſe quali- 

fed according to «their : Reſtrictions. Thus Alciat repreſents 4 

e Fuſtinian (lays (I) he,) prohibited theſe Games, and 4 Bree wy de. 1 

e granted che of what was loſt. at chem. cl ne. 
But Divines and Canoniſts pretend, chat this is abrogated by. Cu- 
e ſtom; and think the Money won may lawfully be kept, if there 
e was no Blaſphemy or great Profaneneſs in their playing ; for this was 

the chief Reaſon. of Juftinian for that Law. Which is a great mi- 
ſtake: for the firſt and immediate reaſon expreſſed . in the Preamble 
to that Conſtitution Alearum uſus, is the Extravagance of Gameſters, 

in conſuming their Fortunes and their Time that way. The Blaſphe- 

mies ſometimes. uttered on ſuch occaſions, arę only brought in as 5 

| acceſs 


ne 


La) 


© 
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am 
Compelling, or 
enticing to 


game. 


df GAM I NS; Tir Vi. 
#cceſſional and accidental Reaſon, an Aggravatioh bf what wat à fault 
without them worthy'* to be prohibited : for ſo it is introduced, Conſt- 
zuenter autem ex hac Inordinatione (the Profuſeneſs before mention d,) 
laben Dime &c. But Alciat goes on to other Exceptions. Pro- 
cc vided alſo; that the Gameſter be Ju; Juris, and have the diſpoſal of 
te his own Eſtate and Affairs Which is not the caſe of 'Minors,. Monkz, 
te Femmes Covert, or Servants; the Money loſt by theſe may be recovered. 
And laſtly, Provided the Winner uſed #0 Frauds in Play, nor enticed 
« his Companion to game, againſt his mind. My Author, who ſeenis 
to approve all this by not contradicting it, only adds, provided the 
« Gameſter is not au Eccleſiaſtic: becauſe to ſuch it is eſpecially forbid, © 
© not only to play, but to ſee others play. "0 88 
THOSE whe compel, entice, or perſwade to Gaming, are puniſhable 
alſo by Fine, Condemnation to the Stone-Quarries, or Impriſonment: 
and this by the ancient Civil Law, the Pretorian Editt. ne 
(n) F de Aleator. (L. 1 0m) IN eum gut Aleæ Iudende causd vim intulerit, 
Tr.5)k1.9$. 4 ui queque res erit, animadvertam. Upon which 
words of the Prætor, Ulpian in the fame place remarks, that the Pu- 
niſhment would be as I faid before, ut aut mult 4 muletur, aut in Lau- 
tumias, vel in Vincula publica ducatur. {RAPE Wl + 1 
% Menoch. de arb. Ol. MENOCHIUS obſerves, (n) that tho the Text 
Caf. 291. n. 1, 13, 14. ſpeaks only of force, it will hold in the caſe of Per- 
ſwaſion too; and that the offence may be puniſhed at diſctetion, by Im- 
ee priſonment, or Fine. Damhouder, (o) That thoſe who 1 
c. 126. n. 12. by bPerſwaſion, Allurement, or other ill Arts, entice 


inconſiderate young people to Gaming, deſerve to be more ſeverely pu- 


niſhed, than they themſelves that game. Its true he ſeems to mean by 
theſe, ſuch as keep Houſes for gaming but his Deſcription, and the 
Reaſon of things will certainly extend to others; eſpecially to Common _ 


Sharpers, who make a Practice of ſeducing Youth, and drawing in 


b. IV. 
Keepers of 
Gaming Hou 


ſts. 


whom they can to play . 
THE corrupting of a Man's Son or Servant to gaming, admits of 4 
Civil Action, according to Paulus. The Father or Maſter may have it 
againſt the 3 either for the Injury done him, [Aﬀio Injuria- 
rum;] eſpecially if it can be * there was any defign to injure: or, 
in the caſe of his Servant, (tho no malice ſuppoſed to his Maſter,) an 
„F de Injuris, (L. 47. Action Servi corrupti. That ancient Lawyer thus ex- 
Ti. 30.) J. 26. preſſes it. (p) Si quis Servum meum, vel Filium ludi- 
brio habeat, licet conſentientem, tamen Injuriam ego videor accipere: ve- | 
luti fi in popinam duxerit illum, ſi Aleam luſerit. Sed hoc utcunque tunc 
locum habere poteſt, quotiens ille qui ſuadet Animum Injuriæ faciende ha- 
bet. Atquin poteſt malum Conſilium dare & qui Dominum ignoret: & ided 
incipit Servi corrupti Actio neceſſaria eſſe. J had occaſion to conſider this 
Law before, in Tir. VI. Of Drunkeneſs and Tippling. p. 266, 267. 
SUCH as kept Houſes, and ſupplied Conveniences for Gaming, were. 
not without particular Diſcouragement from the Prætor. 
(40 F de Aae its. bl 4 81 quis eum, apud quem Aled luſum eſſe dice- 
Pretor u. tur, verberaverit, danmmumve ei dederit, frve quid eo 


tempore 


rin vn. df SANA d. 

tempore dolo Il. Amo] jut ſubſtruttum eſt; Judiclum non dabo. Which 
Ulpian has well explained, within a few lines after: Notandum, IJ 1 
ſceptorem verberatum quidem, & damnum paſſum, ubicunque & quando- 
cunque, non vindicat: werim Furtum fattum domi,  & eo tempore quo 
Alea dudebatur, icot Tuſor non furrit qui quid corum fecerit, impim? fit. 
By chis, if a keeper of a Gaming Houle were braten, abuſed, or ſuffer- 
ed other Damage by any of his Gueſts, at any time, and whether at 
home or abroad, he had no Remedy at Law: and if any thing were 
folen out of his Houſe, while people were at Game there; whether one 
of his Gameſters, or any body elſe had done the fact, he had alſo no 
Remedy. 2 5 x3 Be) \ 19 : 4 | 


' DAMHOUDER, in the place laſt cited from him, is of opinion, (you 


ſee,) that theſe Bawds for Gaming ate more ſeverely puniſhable, at diſcre- 
tion of the Court, than thoſe that frequent them; becauſe they lay the 
Temptation, and provide every thing ready for the Miſchief. 

Bur if they keep falſe Dice for ſuch purpoſes, the Houſe its ſelf is 
confiſcated to the Crown, by a Clauſe in Fuftmian's Authentic Alearum 
Uſus: Ir) Prohibemus etiam ne 'fint Equi lignei; & een 


ut fi quis ex hac occaſione vincatur, hoc ipſe recupe- Tu. 43.) L 3. Alrarum d. 
ret; domibus eorum publicutis, ubi hac reperiuntur. Dambouder takes no- 


| tice oft this, (s) and refers to it: but extends ir 1 
think, unwarrantably,) to al common Gaming- 16. u. 8. 


Crim. 


Houſes, whether they have falſe Dice or no, provided the Houſe be 


the Man's om who lives in it; or tho another's, if the Landlord knows 


\ inne. ©}: 
Wre ling, c. u 


. 


The puniſhment, | 1 ſuppoſe, Was arbitrary, at diſcretion of the Judge. 
SOSA OEM I] bo BR Po gent # F . 
(#) Bu r in the cale of Eccleftafticks gaming, or (% war. 3 2 1. b. 


ſtanding by „ and ſeeing others game, the Puniſh- % & cle. l 19. 


Monaſtery "the while. [According to Juſtinians Novel 1 23. c. 1 8. | 


fence, they ſhould be totally degraded. | 5 5 | 
(w)MoNEY loft at Play, or won, by a Servant; re, uy 2 Ti. 8. 
or 4 Son under Age, was recoverable, as by . de 
Aleator: 1, 4. 1, 1. 3 75 
(#) IN general, as to Money loſt in Gaming, (0 n. idly. 
it WAs recoverable (without preſcription of Time,) by the Loſer, or his 
Heirs, or by any body elſe; elpecially the Defenſor of the City: 
and all Notes, Bonds, or Securities given for the Payment of Money 
ſo loſt, made void. [The very fame as by Cop. de Aleatoribus. I. 1. 
vitum, & 1. 3. Alearum uſus.] | 


* 


N n 00 DiBaucH- 


a 11 


| Du. Li 60. Tit. 6. 


De Servo Corrupto. I. 1.5. 


(3), DEBAUCHING-2 Servant to be à Game- 


r- was puniſhable upon an Action de Servo cor- 


(2) Rand, I: Go. Ti 8. rupto, as by the Roman Law: And competing +2); or 
. ̃ there ro Game v1 oc 


o 


ſending to the Quarries. [Verbatim as in ff. de Aleatoribas.' I. f. f. 4. 


() Nn. Ibid, 


of Gaming) have his Goods 
in F. de Aleator. *. e 


(a) THE Keeper of a Gaming -Houſe mi 


[4 


ſtoln, without Remedy at Law: | as 


Amongſt the ERA N K s and GERMANS, 


(b) Capitular, L. VI. c. 


203. Quod Epi ſcopus, Preſ- 
bows: E Diaconus, Aleator 
& ebrius eſſe non debeat. Si- 
militer Clerici & Laici, ſi 
permanſerint in Aled, Com- 
munione priventur. | Balux. 
Tom. I. col. 958. Pontani 


Orig. Francic. L. 6 p. 519.] 


(e) Cap. 27, [ Add. III. ad 
Capitul. c. 53.) Si quis Cle- 


ricus ad Tabulas ludat, — per 
tres Annos a Sacro Miniſterio 


prohibeatur. ¶ Goldaſt. Tom. 
3. p. 226. Balux. Tom. I. 
col. 1166. ] 

(d) Cap. 3. Epiſcopus, Preſ- 
byter, aur Diaconus, Alea va- 
cans, ſi ab hoc interdicto o- 
pere ceſſare noluerit, velut 


in Can. Apoſtolorum habe- 


tur, capitulo 42, deponen- 
dus erit. Goldaſt. Tom. 3. 


p. 308. 


We find very little to our purpoſe. Either Char- 
lemaigne, or his Son Lewis (b) declares that a Bi- 
ſhop, Presbyter, or Deacon ought not to be a 
Gameſter; and that whoever of the Clergy or Laye- 


T 4 


ty made a Practice of it, ſhould be Excommunicat- 
ed. The Emp. Lewis the Pious, at the Dyer, of 
Air la Chapelle, A. D. 8 18. (e) ordained, that the 
Clergy ſhould be ſuſpended ab Officio three years 
for IM Offence. And Otbo I, in his Eccleſiaſtical 
Statutes at the Dyet of Augsburg, A. D. 95 2. de- 


creed, (d) That a Biſhop, Presbyter, or Deacon, 


giving himſelf to Game, and 2 upon Admo- 


nition to amend, ſhould be depoſed, or virtually 


degraded; as by the forty ſecond of the Apoſto- 


lical Canons. 


MAHOMET 


( Aleman. e. 2. & c. 3. JOINS (e) the Prohibition of Games of Hazard with 


that of Wine; as Abominations, and filthy Practices of the Devil to 
ſow Diſſention and Horror amongſt Men, and make them negligent 
of Prayer to God. The Turks play nevertheleſs, ſays Cuſpinian; ¶ c. de 
ceteris moribus Turcorum, in Hiſt. Cæſarum, p. 594. ] but they never 


play for Money : if they do, they are. infamous and puniſhable. 


, 
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| TAKE Idleneſs to be a great Immoralit , as well as a political 


. 


Miſchief. For Adam, even in his ſtate of Innocence, was obliged 

to work; to dreſs the Garden, and keep it, that he might have 
ſomething to do; tho he was well provided for Subſiſtance, and had 
all the World before him. After Fs Fall, the Sentence only made 
his work more neceſſary, and more toilſome; In the Sweat of thy 
Fate ſhalt thou eat Bread. A Sentence not confined to him, but ex- 
tended to all his Race; in the general Analogy at leaſt, of Induſtry 
in ſome kind or other. So that every Man, as Man, is born to Labour; 
the Ordinance of God, and the Condition of his Nature calls him 
to it: and Idleneſs, which is contrary to theſe, muſt therefore be 
immoral. Such as have not the means of an honeſt Livelihood with- 
our it, are under a ſpecial Command to work; which Magiſtrates do 
well to take notice o and uſe them accordingly if they do not. 
This we commanded you, (ſays the Apoſtle,) that if any would not work, 
weither ſhould he eat: i. e. if he be able to work, and will not, he 
ould have no relief by Charity. Our Saviour himſelf ſet an Exam- 
ple in this Caſe; and according to the low Rank 


which he was born to, (4) employed himſelf, (as 3 Or bs fers oy, 
45 7 wporge ; Loyd de r 
Juſtin Martyr tells us,) in the buſineſs of a Carpen- = pee r 
ter, in making Ploughs and Tokes; to ſhew us the aur. Dia. Sa oP hw 
Obligation of an induſtrious Life. „ eee 
BUr Idleneſs is not Criminal only in the Poor: for thoſe who have 
no Neceſſity to take pains for the ordinary Accommodations of Life, 
make but an unnatural and contemptible figure if they ſpend .ic in 
doing nothing, or a mere round of Pleaſures. They ought to employ 
themſelves in ſomething, for their own, or other peoples benefit. This 
was the ſenſe of the os for one Reaſon, (as we have ſeen in the 
foregoing Title, ) why they made Gameſters infa- () Sidi, de jue Nat. & 
mous, was, (b) that they ſpent their Time and Ap: e 
plication, not in any Buſineſs Which tended to F Good, the 
Study of Virtue, or the Convenience of Human Life. And amongſt, 
other Nations, we read of ſome Soveraign Princes, who, havin . 
ON ANI > Cares 
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Cares of Government upon them, (a Burden that required ſome eaſe,) 
were yet not ſatisfied, that their Hours of Leiſure ſhould) be wholly 
without Employment. Mropus, a Macedonian King, (about 600:years 
be en Hege, dun beore Chrilt,) employed himlelF (e) ar ſuch mes 
Led. L. 11. c 3. in making little Tables, or writing Desks, Lamps; 
and Candleſticks: and the Parthian Kings, in engraving, or ſharpens 
ing the Heads of Darts, or Arrows. And thus amongſt the - Turks; 
their Emperours were accuſtomed to fill up thoſe vacant Hours with 
() Thverniess Relation of ſome Handy-work, to avoid Idleneſs. (4) Sultan 
the Seraglio. c. 16. Amurath IV, delighted in making thoſe Horn Rings, 
that are uſed in ſhooting with the Long-bow : and Ibrahim, his Sucs | 
ceſſor, made Toothpicks, and other ſmall Inſtruments, of Tortoiſe- 
ſhell. I grant, theſe were not very important Labours : but az. in- 
nocent Labour is better than Idlenels. TI be 
How great a diſadvantage it is to the Public, when people will nor 


apply to any ſettled, lawful Buſineſs, who might and ought to be ſet- 


viceable to the Community they are in, according to their Rank, is 
too viſible to be diſputed. Mankind is a Font K. Creature; and 
cannot live with Convenience, but by the mutual Applications in So- 
ciety for the common benefit; and the Society has need of many ſuch 
Applications, in different ways. There is occaſion for Laws, and Ma- 
giſlracy ; for Learning, in ſeveral Sciences; for Trade, both foreign and 


domeltic, in the various branches of it: for Manufattures, and Me- 


chanical Arts; for the military Profeſſion ; for Husbandry ; for Servants; 
for Labourers, &c. Some muſt apply one way, and ſome another, as 
their Capacity and Education qualifies: but he that applies to none of 
them, is not only an «ſeleſs, but an ungrateful member of the Body; 
for he enjoys the diffuſive benefit of theſe, in the ſtudy or toil of the 
reſt of the Society, and himſelf does nothing in return for them. Be- 
fide, that Idleneſs opens the door to a general corruption in Manners, 
and to all forts of Riot and Diſorder; for a Man who has nothing to 
do, is always ready for doing ill: ſo that he is not only uſcleſs and 
ungrateful, but pernicious alſo to the Community” — 
. OVER and above all this; in the meaner people, who ought to live 

by their Labour and will not, the general Effect is Begging, another 
notorious Grievance to Society; or elſe, the eaſineſs of being ſupplied 


by begging produces a courſe of Idleneſs. Twas the anſwer of a La- 


(+) Flutarch. in Laconic. cellemonien to a Common Beggar asking an Alms 
Apothegm. p. 235- of him, Yo If I were to give you, you would go 
ce on the farther in begging ; for he that firſt gave you Money, made 
ce you idle, and put you upon this baſe way of living. There is no 
doubt, that even honeſt and induſtrious Men may, by unavoidable 
Misfortunes, be reduced to want; and when they are, the caſe deſerves 
Relief and Pity : and the Poor that are ſick, maimed, or have too nu- 
merous Families, muſt have Charity to help them: yet wiſe-Govern- 


ments have thought it better, to ſupply the Poverty of ſuch by ſtated 


Allowances from the Public, by parih Rates, Hoſpizls, or Workhoule, 


TIT. VIE. Of IdLzntss, VAGRANCY; M Brccixd. 
than by ſuffering them to by 
ging is a Conſequence of Ialeneſt or Laxury, and derives a vicious Cha- 
racter from thence : yet even here, being mixed with Misfortune, there 
is ſome {lender Title to Relief, tho nene at all to Pity: but a Work- 
houſe is the beſt 54-56 for them. The Good-nature of Mankind; 
however, in theſe caſes, has prodiic I" older Re 3 . 150 
make a Trade of it; and whoſe begging is not ſo much the conſequence 


of their paſt, as a notorious Argument and Inſtance of their preſent 


Idleneſs; they chuſe to live by begging rather than by Labour: and 
ſuch deſerve the utmoſt Severity FT Laws to puniſh them. They de- 
ſerve it upon many Accounts ; eſpecially when they take (as moſt com- 
monly they do,) to Vagrancy, and rambling from Town to Town, and 
County to County, for ſuch purpoſes. Ames has given us five Reaſons, 
all of them very good ones. (F) I. Becauſe they (4 4,47, a cittysCon- 
profeſſedly oppoſe themſelves to the Command of Ce L. 5. e. 46, 
| God for Labour. II. They are a Burden to others, in relieving them, 
without Neceſſity. III. They intercept from the true Poor, (the Aged, 
Sick, diſabled, &c.) part of the Alms which is really due to them, as 
proper Objects of Charity. IV. They don't behave as Members of any 
Church, or Common-wealth. Its certain they do no good to the lat- 
ter: and as to the former, their caſe is well explained by Pope Sixtus V, 
in his Bull for founding an Hoſpital at Rome, A. D. ) Ne dum inceris 64: 
1587. (g) © They wander about without any cer- An 
ce tain Habitation, an no Pariſh Miniſter; dini pra 


tes, abſque alicujus divini præ- 


| R i __ 3. cepti aut bonorum morum 
« have no Inſtruction -in Religion, or notion of 4 


not itil, tanquam bruta Ani- 


« good Morals; like brute Beaſts, ſtrolling about rim quercndo, & ea 
ir Lad oi ee Lol I cendo intenti, aberrent 
« only to feed cheir Bellies; fo that no body has r demo fl. Wee 
cc the ſpecial Care of adminiſtring the Sacraments, Eccetattica miniſtrandi, ne- 
- | 1 8 „ mo corum Salutis ſpiritualis 
«« Or the other means of Salvation 0 them. And, — — ſ Gan FR = 
V. They directly diſpoſe themſelves to many kinds p. 4473 © 
of vices; as Swearing, Lying, Lewdneſs, Stealing, Robberies, Mur- 
der, c. which laſt Reaſon is ſufficient, of its ſelf, to alarm the vigi- 
lance of Magiſtrates to ſuppreſs them. For ( fays (% Dante Prax. Crim, 
Dambouder) (h) it is the Intereſt of the Community, n. 2 


* 


the Inhabirants may live in Security and Peace. 


I xzzD only add one thing more, which muſt raiſe the indigna- 


tion of Mankind againſt theſe Strollers and Common Beggars that 
they generally get more by this way, than others can do by honeſt La- 
bour, and ſpend it in Luxury and Drunkenneſs, and entertain them- 
ſelves at a higher Rate than many of thoſe that relieve them can. But 
I ask pardon: for beitig too tedious. We will now look into the Pro- 
viſions of Antiquity upon theſe Heads Mas hi on 
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from door to door. But naturally, Beg- 


| (g) Ne dum incertis ſedi- | 


to purge the Country every where of Rogues and Vagabonds, that 
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0 of IDv-LENESS, E Fit. vii.” 
S HAF. 1. 
Of IDLENESS. 


ser. I. Of fich « ds not betale duenne to ſme lf 
Calling, or Employ themſelves in ſome boni Buſmeſs or other. 
Amongſt the J E ws, 


£ 


HE great Care was to keep up a Spirir of Induſtry in their own 


” Houſes. And that Servants might have a good Example of it 


(a) Seldeni Uxor Hebt. L. in their Mifſtr eſs, She was oblige d (a) o employ 


3. c. 10. p. 363, 394. her ſelf in ſome proper Work for her Family, ot 


for her Husband's Advantage otherwiſe as in Weaving, Embroi- 
dery, e of Wool or Flax, and the like, according as his Rank 
was higher or lower. If ſhe refuſed, he might proſecute her before the 
Magiſtrates. And if, thro' uxorious Fondneſs, he had by vow diſ- 
charged her from all ſuch Labours, the Court would compell him to 
divorce her; (unleſs the yow could be legally fer aſide,) and ſhe ſhould re- 
tain her Dower: for they would not bear with ſo pernicious a Prece- 
dent of Indulgence in Idleneſs. BY 1 


The AGYPTIANS 


„ ©) imo este ri Had a Law of Amaſis (b), about 5 50 Years before 


poeears #51 0 u ran , a- : 3 a = 
medi . et v5 Ne Our Saviour's Birth; which enjoined all the Men of 
fudxg mere me A,! : . | 
vs &g74. Mal rauher rg. that Nation, to repair every year to the Govern- 


re, fund exoPuivorre G 


Zim bebacg esarg. Herder, OUTS of their reſpective Provinces, and fatisfy them 
= (Euterpe.) p. how. by what means they got their Livelihood. Who- 


c) Negatrerexme ON x) Tan 


l 'Aryoraies, arenen ſoever declined to appear; or could not make out, 


1s tos "Apr as, eTO TIWY 


ww S rejaw lar G- rei. that he lived by lawful Induſtry, or an Eſtate; or 


Sr Tuv . Biov, ee U- R F 

d banden, ade Le, (as Diodorus (c) adds) was found in a lye upon the 
zmriàdræ, Javurw mein - . 5 1 | | 5 | 
5558 Sie I. 1. Examination, was puniſhed with Death. us Law 
* Was borrowed by Solon for the Athenians; and from 


them tis probable the Sardinians had it: but the Puniſhment is certain- 


ly qualified by the one; and for ought I find to the contrary, by the 


* 


other : LOO. | 


Amongſt the ATHENIAN s, 


(4) Thi derte die . Such as were (d) convict of Idleneſs, were by 
nN e. Plutarth. in Solo- nne | LT 3 op, x 
ne. p. 87. Draco appointment, to dhe for it. Solon it ſeems 
thought this too hard: yer judging rightly of Idleneſs, as a Crime 
8) Tas 7 AE 1 ' X > Dn | 
AEST: hes deſerving Cenſure, (e) we are told, He put an Ho- 
&7 


— *% 


af debe, v nour upon Arts and Induſtry; and ordered the 


and any hody might accuſe that would. 80, Dip 5 
genes. Laertiu. But Plutarch, in his Life, (p. 96. cites The 


nr. 1. 5 f D I. 1 W E S 87 6 


Court of Areopagus, to make Inquiſition from time „ . 
ro time, what Way of living every Man hall ;- 'ahd 12 2 Fo erf 


fo puniſh the idle The Proſecution, as He Aead. "po 70 derbe brech, G. Yor 
ed, (f) was by way: of Indic ment, or'a publis f Action; 775 Lend e: 


1 1. 


4 nn, 


ophyaſſus 
for it, that not Solan, but Piffraru efablatied. this Method bf Ihe. 
ment for the 'Offtnce na mentioned. However, ſo ſtood the Law 


at Athens; and I 1 che Punithment was by Fine. And if ehe 
Offender ſuffered ird Conviction, (g) he was 
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ſineſs which he was to Rutionem unde victu 


m quit- 


b to get his Bread. 1 e 


The L u NI 
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In Izaly, (J) took judicial Cognizance of Extyava- PALE ror 2h 72 


gance, and Idleneſs, as much as of any other Crime: e % din; 


(#6, *Exv ON g A d 
to ſuch as were notori- os 2 h. e 


And whoſoever lent Money 


us, for either, , (this being an Encouragement to Gent 3 : Dope de Mer: 


| Fellows into 2 2 
Slough of Mud and Water; and —_ a'H 


chem to chntinue 0, could never recover it by Lav. 


"Tas F ient An {ugh Ws uſed: 0 
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1 (») Ales. ab Alex. Dies Had ſuch an Averſion to a floathful;- uſeleſs Life; 
Geniales. I. 5. e. 11. () that when the Cloth was laid at their publie 
Dinners, all the young Men who were invited went thro' an Exam 
nation, What way they took to do any Service to Mankind ft And, hat 
wiſe thing they had ſaid or done that Day? And thoſe who could give 
no ug Account of themſelves; were turned out of Doors, and made 
to faſt. 1 ; * af 15 0 


. 
0 13 
* 4 r , #7 x +4 
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Amongſt the Ro M ANS, r 


We find the good Emperour Alexander Severus purging the Court; 
xc. S Ne. With Indignation, (o) of a looſe and numerbus Gang; 

(o) Nanos & Nanas, & Mo 11. ; a | is Gang 
riones, & vocales exoletos, which his Predeceſſor | Heliog ab alas had + p abo 


& omnia Acroamata, & Pan- 


tomimos Populo donavit: qui him merely for his Diverſion | Dwarfs of both Sex- 


autem uſui non erant, ſingu- 


bis Civitatibus deputavit alen- es, Feſters, Singers, Farce-Players, and Mimicks. 


dos ſingulos, ne gravarentur 


dete Wendicosn. ( Lan. Theſe he gave away to ſome or other of the People, 
prid. in Alex. Sev. p. 265. for Slaves : but ſuch of them as were unfit for La- 


bour, he diſperſed in the Cities and great Towns, (ſending one to each; 


till chey were all diſpoſed of,) to be maintained at the public Expence; 
that they might not be troubleſome by beg ging. 

n ſeem e. AND the. Emperour. Probus (p) took 4 merhod 
tiolum eſſe perpeſſus eſt. si with his Soldiery, which every Government would 
quidem multa opera militari 


manu perfecitz dicens, Anno- do well to imitate. Tho' he was much in War, 
debere. [Vepjſcws. in Probe. and found them buſineſs enough that way, where 
5. 111 there was occaſion for them; yet he would not ſus 
fer them to be idle in time of Peace, or in their Quarters : for he em- 
ployed them in many public works, which were finiſhed by their Hands; 

indeed, this was what moſt of their wiſe 7 5 were uſed to do, as 


well as He; keeping chetn uſually to work at ſuch times, in raiſing High- 
ways, building Caſtles, Towns, Bridges, G.]. and his Maxim Was, 


* 


that Soldiers ought not to conſume the Proviſions of the Country while 
they did nothing for it. * 8 e 
In the Civit Law 


o 


4 


neſs and Diſorders of Soldiers diſcharged from the Service. The Vete- 
% Cov. 1. 12. Tit. 47. Falls had the Honour and Reward () of ſeveral 
De Veteranis. 1. 1. we ; Privileges, | granted, or confirmed to them 5 by his 


Father; as Exemption from the Burden of Civil Offices, and public 


Works, and from paying: Toll, Ouſtome, ot Taxes? but it was ex- 

pected they ſhould behave themſelves orderly,” and apply ro ſome ho- 
neſt, Employment, after they had ſerved their legal time in the Wars. 
And therefore Conſtantius ordered thus: Vrtruni, qui ex negligentid vi- 


| yy 


SALA | tes 


„ 
Laras ) ee 
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2 yy 


„nor 46} Other 


bel ee Livelihood, but to Robberies, or the like, ſhould be ſtrip- 


ped of all their military Privileges, and be duly ge by the Go- 


vernours of the Provinces, 
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H had been ſpeaking before, Schad N of d 1 wy +a 


of people, leſorting from diſtant parts to: Tony? withour/any lawful 


; Bu inels; and h yore ns py ment and cconcludes it. He 
takes notice, that 2 r Legiſlators: had not ofly directed all ſuch — 
ſons to be examined, (as himſelf alla appoints; in thoſe two C 


of this Novel) bur ordered an Action os | Indiffment for Idlenieſs. He 


refers, I doubt not, to tlie Law at Athens befote cited; whereby, who- 
ever would might prefer ar Indictment, or lay an Action againſt any 


Man, for not Doing to ſome lawhil Calling, Trade, or Buſineſs: 


ce This, ſays che ne no ne 
« our ale to take ſuch a method. He 
Romans; (for I find no ſuch Practice amongſt them in theſe caſes: ) but 
his Eaftern Anceſtors, the ancient Greeks ;- particularly, the Common- 
wealth of Athens. This method, therefore, he reviverc, and adopts in- 
to the Impetiab Civil Law: [Rirrrles in Rempublicam "Introducimuc. 568 
Cujactus (t) underſtands him. So! Juachim Stepba- 

ae and others. So that, bend 1 Ws + oak Co: 
good e, not only a Vagabond, tho he does not Ju, i Bol tijus No. 
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1 i 8 4 þ # was 4 'v W . 4 by 


1 o TEE FTP - „ © 
- 44 5 + . F122 5 EF 2 
| Amongſt The 5/6 0-7 5, oy” 
. . * 1 * 9 * 
„ 1 3 * 23 Io 
'S þ 4+ % 2 % * * vs Uh 3 4 1 * 5 4 
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3 E. ius IV. (who (begun! 1 Reigt gu, „A b. PR 
1 b Leſley. L. 4. 2 147. e the Magiſtrates, ( ) to Ft for and. ſeize 
ſuch idle Fellows, as had: no. law Calling to live! by; (Bardi, Mi- 
wicks, Players, and the like: whom he made to betake thembelves to 
ſome manual Labour, or - baniſhed them the Kingdom. 

(+) Fogitivos, Bardos, d: Kenneth II. Mace Alpin provided by one of his 

Kall Twin pers, Ne, Laws, {a} that they ſhould be ſoundly Whipped, And 
& fagro cxdume. re Kenneth III, wha” ſucceeded Culenus in 5 Throne, 
Leg. L. 1 5.7.1 A. D. 97. ſetting himſelf ro reform the Manners of 
12 ople, and to-purge our the Vices and Debaucheries which had gain- 

under the diſſolute Reign and ill Example of his Predeceſſor; 
re ix one of his firſt Thoughts, to reduce them to honeſt Induffry-; 
looking upon Idleneſs (we may ſuppoſe, ) as the Foundation of moſt 
(a) Heck Boet. L. 11, fol. other 1 (#) He obliged all that were 
235; b. & 227. % neceſſitous, to maintain themſelves by the work of 
their Hands: * while he was at Perth, ſuch MeQual Care was ta- 
ken by his Command, that an Idle Loiterer, of what Rank ſoever, 
(cujuſcunque eſſet Ordinis, ſays my Author, ) was no ſooner ſeen in the 
ſtreers by the roper Officers aPpoinged * than he was ſeized, and 
hurried to ri 
wid Fr Jars. . W a Lax of Macketh ule (b), BS: 8 
Nebulonum genus, — ad al year 1050, that Strolling Players, Morris- Dancers, and 
— his quad 6 ent M. the whole: Race of idle Rogues that could be taken up, 
latins REES Gould be compelled to Ws to work, in ſonie ſort 
wore a of Mechanical W . ad and if chey would not, 
Wriom “ ( unleſ 
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(unleſs diſabled by Sickneſs, or Mutilation,) they gam trihedduns adiguter: 8. Il. rive 


| | J g 5 RE Heck. Boer. I., 12, for Servants 
ſhould be yoked like Oxen, and made to draw Ploughs 551. r 


ed, (out of Hatred to che Man,) by his Succeſſor Malcolm Il. 5 


« 


sr. II. Of fugitive Servants; and ſuch as entice,. 


From the H EEB RE W Laws, 


Ir may perhaps be objected againſt this Article, that inſtead of pu- 
ni ſping fugitive Servants, there is an expreſs Proviſion for the receiv- 
ing, harbouring, and protecting of them, Deut. XXIII. 15, 16. So 
that it may ſeem as if there were no Crime in the Fugitive's Caſe, 
and even a Virtue and a Duty in receiving him. But this will be 
cleared by conſidering the Intention of the Law: which was deſigned 
in compaſſion to Servants hardly uſed by their Maſters; not to ſcreen 
and protect them in Idleneſs and Vagrancy. For (+) Oblrandum hic et 
thus Maimonides (c) diſtinguiſhes and argues upon it. cr Home gion E per. 
cc 'Tis to be obſerved here, ſays he, that if the Fu- wing hen iph opem, 


| | A nullam miſericordiam eſſe ex- 
« gitive be a flagitious and perverſe Fellow; (the bibendam. neque de Judicio 


: : SS : | ejus quicquam detrahendum, 
latter implies Idleneſs ; .the former, Diſhonefty , Ge, — Sicut dicitur, 4 Al. 
2 1 Ttari meo tolles eum, ut mo- 
Villany, and Vice ; ) "Y he __ to have no help riatux. 7 enim ponitur , 
| 5 | pe | 10 9 3 
cc afforded him, no Compaſſion ſhewn him, nor cinium & auxin. quar 
| : N 6 ic Aud Deum O. M. & ſe reci- 
« any thing of his due Puniſhment abated. It is Xt od quad Noni thee 
« ſaid (in Exod. 21. 14.) Thou ſhalt take him from dedicatum eft, nullam opem 
OY ; 5 e „, impetrare debere, fed in Ad- 
ce mine Altar, that he may die. Where the Caſe is verfrii ipfus poreſtatem tra- 
| | G 55 177 d dendum efle. Quanto igitur 
« put very ſtrongly, of a preſumptuous Offender 


minus licebit provato alicui 
e flying for Refuge even to God himſelf, at the af; Ng ieerdtam ag, 
cc ſacred Altar dedicated to his Name: yet ſuch tam exercere? [Maimonid. 


« an Offender was to have no Advantage by it; OT 
« but be delivered up to his Adverſary, to ſuffer the Puniſhment he 
deſerved. How much leſs then, ought any private Man to give him 

« Aſſiſtance, or ſhew any Compaſhon towards him? 
HAVING removed this Objection, let us now look into 


The r 


Ax p here we will begin with ſo much of the Title De Fugitivis 
in the PandeFs, as appears neceſſary to our purpoſe. But to avoid 
Tediouſneſs and Repetitions, ſeveral Paragraphs being co- incident in 
the ſame point of matter, I ſhall chuſe rather to refer to them as oc- 

caſion is, than always to recite the words at large. 

(4) Hz that conceals a fugitive is a Thief. Ser- % la re. 
vants, or Slaves, running away from their Ma- „nnn... 
ſters, are not to be harboured by any body: [S. 1. Senatus. 5. 2. Hoc 


0 2 autem. 


_ of Ip r N E S 3, Sc. 8 Tir. VItt: 


g. eres. anten. v. Eiſß eie generalic. | But to be ſeized, and delivered up wich- 


in twenty days, eit r to the Maſter, or to the Magiſtrate, or his in- 
ferivur Officers, on penalty of a Fine. [S. 1. Senatur. F. 3. Unuſyuiſ= 
publicum.] If delivered to the Magiſtrate, or found out 
by him, he is to be kept in cloſe Cuſtody ; and if need be, in Chains: 
[$. 4. Et merito. $. 7. Diligens.] till the Præfettus Vigilum, (the Caps _ 
tain of the Guard, or Watch in each City,) or the Preſident, (the chick 
Magiſtrate of the Place,) can diſcover whom he belongs to. [S. 8; 
of Pref Vigius Tamdiu.] For the Præfectus Vigilum (e) had it in 
wy .. 15.) I. 4. in fin. charge, Fugittvos conquirere, eoſque Dommis reddere. 
(f) fe de Fugitivis. I. 1. 0G. ay © . —— "Ia - 
x. Hoc aurem. & l. 3. De The Maſter, in queſt of him, (F) may apply to 
om Soldiers, ot any body elle, to ſearch for him in the 
Houſes of any ſuſpected Perſons, of what Quality ſoever: or to the 
Magiſtrate ; who if he does not aſſiſt the Enquiry, forfeits an bundred 
Solidi, (pieces of Gold :) And whoſoever refules to ſuffer his Houſe to 
be ſearched on fuch an occaſion, is under the fame penalty. 


I PRESUME, the Puniſhment of the Servant, when taken up and 
returned, was in the Hands of the Maſter; who by the Roman Laws 
had Authority enough for the Correction of him. But Calliftratus tells 

(3) F de Fugitivis, l. 2. Us, Fagitivi ſimplices (g) Dominis reddendi ſunt : ſed 


Fugitvi. fi pro libero ſe geſſerint, gravius coerceri ſolent. If 


they pretended to be no better than Servants, they were to be given up 
to their Maſters: but pretending to be Free- men, and the Cheat diſ- 
covered, it was uſual to puniſh them more ſeverely, [by order of the 
Magiſtrates. ] | | Bs aw 


THE Title De Fugitiwis in the Sentences of Paulus, is not indeed 
in Van Leenwen's Edition of them, at the end of his Corpus Furis Ci- 
wilis : but it appears in that of Cujacius, | Ad Calcem Cod. Theodoſ. Pa- 
riſ. 1586.] in that at Geneva, 1593. 4to. and Ritter ſpuſiuss at Norim- 
berg. 1594. 8vo. And from this Title, as we find it there, we learn 

0% Fal. Pauli Sent. L. 1. that in Paulus's time the Law was; (Y) Servus a Fu- 
Tir. 6. De Fugitivis. 5. 2. gitiwario comparatus, intra decem Annos manumitti, 
contra prioris Domini voluntatem, nou potefl. The Fugitivarius was that 

() CujaciiObferrat. L. 21. perſon, (i) whom the Maſter employed to ſeek for 
c. 11, and apprehend his run-away Slave. And He, who- 
ever he were, that undertook this, ſometimes made a Bargain before 
hand with the Maſter, and bought his Title; in which caſe, the pro- 
perry of the Slave when taken was transferred to Him, by right of Pur- 
chaſe : bur by way of puniſhment to ſuch Servant, the Law precluded 
him from all hopes of Manumiſſion, till after Ten Tears farther Servitude, 
unleſs wich the conſent of his former Maſter. And {by another (&) clauſe,) 

(k) Paulus. ubi fupri.$.6. if he either would not confeſs, upon Examination, 
whom he belonged to; or was not owned by any Maſter enquiring 
after him; the Præfeltur Vigilum might fell him to another Service. 
Fugitivi, qui 4 Domino non agnoſcuntur, per offcium Prefetti Vigilum di- 


ſtrahuntur. 
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nf Poul bring leſt ur of the £90 
Digeſts by Juſlinian, are no no patt of the Civil La. * 
ANY 1 5 c geable with enticing or perſwading A Servant to Tun Laien, ber. 
away, is liable to an Action (1) Je Servo corrupto: 7 . bouring, Ke. 
Is quoque deteriorem facit, (ays Ulpian,) qui Servo d fle n 3 l. 1. . 


perſuadet, — ut fugeret, — aut Amator exiſteret, vel Erro. 


TRE Fabian Law de Plagjariis, affects both ſuch as ak 4 2 
ning away, and them chat harbour or conceal che Fugitive, and thereby 
encourage or abett the Fact. (n) Lege Fawid ca- (u) f. 44. Leg, fab. 


Pla 8.7% 105 8. 
vetur, ut — qui Servo aliens, Serveve perſuaſerit, ut 8 N iy es 8 I5-)1.6. 


Domino, Dominave fugiat, vel eum eamve invito, vel inſciente Domino Do- 
mindwe celaverit, — ejus pand teneatur. The Puniſhment was by way 
of (2) Funn; Forfeiture : bur that was Out of uſe (n) F eod. Tit. I. . Plans 
in Hermogenian's time, (who wrote about the year PM is. 
240 ;) and he tells us, it was then arbitrary; and that uſually ſuch 
offenders were condemned to work in the Mines. But Conſlantine is 


ſomewhat more particular, in his Reſcript, A. D. 3 17. 


(0) QUICUNQUE fugitivum Ser vum in Domum, (oe) Cov. I. 6. Ti. 1. De 
pel in Agrum, inſcio Domino 7 


1 us, | fu ſe epit, cunt cum —.— * 1 4. _ 
alio pari, vel XX. Solidis reddat. Si verd ſecundd. vel tertid eum ſuſce- 
perit, preter ip ſum duos, wel tres alios, wel prædictam eftimationem pro 
unoquogue, Domino -repreſentet. — Qudd fi ad predifam pamam Klaas 
is qui ſuſceperit minime ſuſpiciat, eſſimaricne competentis Tudicis caftigatio 
in eum procedat, &c. By this, the Perſon who (knowingly) receives a 
Fugitive, is obliged, not only to reſtore him, but to give the Maſter 
another Servant alſo of as good value; or inſtead of ſuch a one, to 
pay him Twenty pieces of Gold: If a ſecond, or a third time convict of 
 xeceiving him, he is to add 7p or three other Servants, 'reipeCtively 
or elſe double, or treble the Summ of Money e. If un- 
able to pay, the Judge may aſſign him Corporal Puniſbment. | 


THz GREEK Code has only copied from the Juftinianean, all 

that has been cited thence upon this laſt Article, % Nen. L. Ce. yr. 6. De 
5 2 8 y Servo corrupto. I. 1. F. ult. 

(of enticing, harbouring, and concealing:) As the eee fee. 

Action (p) De Servo corrupt, the Law De Plagia- 0H f lll 

riis(q); and that of Conſlantine (r). So that it is . 13. u. 2 


needleſs to repeat what has been laid down and opened already. 
WITH reſpect to 


The GorHs and FRANK S, 


their Laws determined; upon a matter which is not of very great 


deal of Room and Lime. — Oh 
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&: II. Fugitive 


Servants. 


(a) Ibid. p. 507. 


Tir: VIII. 

0 Basie ble 1j. By choſe of the WIS IO Hs (5) L. IX. "TH 
Antiquarum. P. 18 . 181. J. 9. A fugitive Servant, [ot any unknown Va- 
grant, for in |. 6. the words are, Homo ignotus aut latens,] was to be 


Of I 1 "28s," Sl. 


taken up, and brought before che Magtrare or chief Officer of the 


Place, who ſhould Examine him, (and take it in writing,) whom hg 
belonged to; when he left his Maſter, &c. Upon, this he was to be 
conveyed back to the Maſter he had run from. If he would not 
confeſs to whom he belonged, the judge was to Impriſon him, till 
by public Enquiry his Maſter could be known. The like Impriſon- 
(00) capir. II. A D. gez. ment and Enquiry (r) is appointed by CHARLES 
12 NAA Te . al the Great: De Fugitivis ac Peregrinis, ut diftringan- 
393. 961. tur, ut ſcire poſſimus qui ſint, aut unde venerint, | 


find no method of Puniſhment preſcribed: that, I ſuppoſe, was left 
to the Maſter; to whom, as was the conſtant Rule in all theſe Laws, 


„ he was to be reſtored. So by thoſe of (u) the 
000 hid. p. 3. LonBAkps, L. I. Tit. 25. c. 13. And by the E- 
(x) thid. p. 183. dict of THEODERIC () the Goth, ch. 84. By 
(0 1hid. p. 386, the Laws of the BURGUNDI1aNs (x), Tit. 39. the 
(z) 1bid. p. 426. ALAMANNI, ()) Tit. 85. the (x) BAVARIANS, 
Tit. 12. c. 9, the FRISIANS, (4) Addit. Sapient, 
Tit. 8. And it is expreſſly declared by the Emp. CHARLEs the Great, 
in ſeveral Capitulats: As in that A. D. 808. c. 6. 
(b) In the fifth (c) A. D. 803. c. 15. and others. 
See allo his Son Lewis's Capitular (4) A. D. 81 9, 
c. 18. which is inſerted in the Books of the Capitulars, L. IV. c. 61. 


(5) Balux. Tom. I. col. 4.64. 
(c) Ibid. col. 400, | 
(4) Ibid. col. 617. 788. 


And that ſuch fugitive Servants might not defeat their Maſters of che 
Reſtitution, by entering into Orders, and ſcreening themſelves thereby 
under the Protection of the Church, which was a common Practice 


minum ſur fugiens, aut la- 8 1 C. C. 6, Capitular. L. I. c. 8 2. decreed, that 


titans, — ad gradus Eccleſiaſti:- 


col. 564. 719. 


[ Enticing, har- 
bouring, &C. ] 


cos peryenexit,—— ut depona: thoſe who thought to take Shelter in this Evaſion, 
ur, minus ejus eum | . . 

recipiat. L Bala. Tom. I. ſhould be degraded of their Orders, and ſent back 
to their Maſters. 


AGAINST ſuch as entice away, harbour, conceal, or otherwiſe aid 
or encourage Servants in running from their Maſters, the Laws we are 
now conſulting are ſufficiently copious. 


The WISIGO THS, 


Be 


„ geit Lg. l. AMONGST their ancient Laws, at the firſt com- 
. ens - „1. | * . . a 
„ piling of their Code, had this Proviſion : (f) that 
lium paris meriti cum eodem 


Servo Domino dare cogatur. if a Free- man had concealed a Fugitive, he ſhould 
an Domi! (gre conſciet- return him to his Maſter, and give along with him 


tia Domini ſui fugitivam ce- 


laverit, Servi ambo publics another Servant of as good Capacity and Strength. 


centena flagella ſuſcipiant ; ay ; | 
Dowinus verd huju Srv But if the Concealer were himſelf a Servant, and 
1 mn1 juſtineat. - . . . . | 5 

denbrog. 179.) did it without his own Maſter's knowledge, both 
>... ns 


* 
* 
- 
* 


* 
os 3 


ben k. N of Lo J * NB 5: 8 


dee eh che Fugitive Would pn kly. receive 15 N Lees ard 2 
alter ſhould not be, anh hr 0 11109 jon. 

Bur by 4 later Law of Er vi (x 5 * 1. 185 
* ee, ache oo relieved: a. rr . 2 bare 

is Houſe, (tho only in Fran rfitu, 9 e made no ſta Srl ould 

17 Hirnſelf by Suk at he did not know, him 2 be ach. It 
— ed . three Days in the Place, he that relieved him Mould 
bring Ai to a Magiſtrate, to be examined. And hoſoever receiv- 
ed ot lodged him known, t unknown, and did not this, fhould 
provide his Maſter with Tue Servants of like valur in his ſtead; 
if he had made his eſcape from them; or one you him, if he could 
he recovered.” A Servant gi ng Harb Sa Wi re. bs. own. "Maſter's 
Knowledge, was to bear an handred Stripes ; and find another in his 
Room, it * could not be recovered T” "or ſerve himſelf che 6 zid F Fu- 
 gitive's" 'Maſter; ff he could not procure one to "ſerve; and; A. his 8 


Maſter would not compound for hin. o de k 


r another of cheit ancient Laws 95 e 00 1 * 


204 S * 
4 _ . 


295 


aue 


Tp. 1800 | 
bad perſuaded or ulviſed ; 2 Ser b P r more 
criminal, than he who only Harpou n,) W 
to find the Maſter Two! or her as good, thi witive could. *. 
duced again; aud Tree, if he could” nb g Sy 7 þ 


SS 


2 eM dane inn 


By another, (3) He As had looſed he Chains, () Rd nr. l. a. [p.179.] 

or aided the E e of a Slave, Was to forfeit Ti Shillings to the Ma- 

ſter, or have an hundred Laſhes; and alſo to ſeek up the Run. away 
and reſtore hir, dr finid „Monde Servant in his room, -or a 
place bimſelf tilt he could be rec be ae ; 


HA rn ion om oni 10 

Ann by — (5 Adee even 4 ewmng Ned 46 40 
the way to a Fugitive, knowing! him xo be ſo, ſhould un ergo an 
hundred ſtripes, whether he could be. found again or not. 


1 the Edict (1) of TnzopRRICN the Goth in e elne. 
nah chap. 8 4. He that harhoured or concealed 4 Tom, I, 5. 2. 
a Fugitive, was to reſtore him (with all that he had about bind to his 
proper Maſter; together with another Setvatit, by way of amends; 
And if he were convict of harbouring the dame 2 ſecond or third time, 
(without any fraud of the Maſter, in ſecterly ending, him thither 
for the purpoſe,) he ſhould reſtote him Wich rn Servants. 


Tus way of the. LouvAins in this Caſe; {01 e e 
was, that e Servant was to be reſtored, or ae "= p. 564. 107 
Price of um, ; and Compenſation made for the Damage he had 
done his Maſter: but this, if he had been entertained above nine 
Nights. * A Perſon 8 his own Service another Man's 
Fugitive; ind twice or thrice te 5 to reſtore him, was compelled 


to reſtore, not only the Slave himſe but another with him; or the 
full value of another. 
Amongſt 


We 


* 0 
9 F 


d 1321198 . 


2 05 E eee e A Sh EST enen eb rA 
inging Him within Te cf 

952555 for Examinatiqn; (if. he were: after 

i ere OK his PROD e offender mould Fr ella ae 7001 
1 . %. Aue Tit il Axon 7 75 the Ex 1 1 


[Eindendr. +. * Balux. 1 
84.84 mY reſtore 


* 3 kd 


him, was a [ 
EL. Pin. Addit. &. 1 Tn a if ht! woke a wk 


£593 «=: l wand have either the S ane himſelf reſtored,” Ny 


14 


another as good, or che Price of- ſuch aft One, | Net win Tony 


„ . 


E ar BAYARIANS 00 a lim chat, pers" 
BY 12611 Fwaded him to run away, or 4ſffles "Eſcape. out 
of che Country, to pay Twelve Shilli Ws, and, fetch kun back again; 
if the Fugitive were Aa Maid-Servant,. the forfeitur Ss: double,” with 
the ſame obligation to fetch her back. 60 In d , $5121 1 

eee 

De fugitivis Homini- . CHARLES * in F 
4 N 8 8. Ch, dc co 0 bi © War W 
ei, ile guten reriner la- 8 0 8. Chap. 6. decreed, that whereſoevet 


TTT. were caken they thould be. ſens, home , 


1 Patriam Il ſe who 5 5 in 7 Houſes, and 
"oa 8 1 Ben 


S270 15 . II. 75 


. 
; 
a 
4 
35 
1 
. 
5 
4 N 
B : 


luz. I. col. 464. poſed the Reduction of them, 
num „ 1 a called it) Kar 1 Sixt Sl 14 24M 


714 bY 1 \ ) x . . 
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89 1 2 8 £ 1 | | 
\ 8 | Fg 4 bk be 1 1 1 4 
I 2d:..61 «ae L 1 J EH SAX ons. Silt ons bib By, 

* . . | 1 . f F ! 


— 


A -N f guy 2 of 23) ir a = 55 WY al 11. 
2 e K. INA, (e) aboor the! yer 85 5 een 
ue vekii ipſius, vel in aliam 4 Servant departi from his Maſter without leave, 


iam fugiat, & ille de- 
— — ubi prids Or flying into another Country, and raken, ſhould 


65 bes [ie p- 3 be made to return home to his Service, and be an- 

2255 ſwerable to his Mey in the Stmm of Sex 2 
Hugs for his offene. 

4 00 LL, * Ethelſtani. c. 22, E. ATHELSTAN;" (7) out 2 240 vets — * har 


Nemo ſuſeipiat alterius Ser- 


blue venia 3 
2 mo no Man ſhould retain another Man's Servant with 


faciat, reddat Servara lum Out leave of his former Maſter. If he did, he 
+ Regen [p. 60) ern ſhould be obliged to reſtore that Servant, and Pay. 


a fine to the King for his Preſumption. | Ape 
oh 1 | as {4 . in £2414. 
eee lr Axons the SCOTS,. (4). Kenneth. Aan, 
L. 10.] | Alpin ordered Fugitive Seryants, (m4 well as other 
idle iel ons of ages) to wy WERE ae ec $i ww 
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NDER, dis Head 1 conſider allichoſe, bg might be mainrin- 
ed by honeſt Labour, or by a legal and regular Charity if :dif- 
ab = and yer make a practice of ſtrolling from place to hacks and 


begging from Door to Door, or planting themſelyes i in Streets or High- _ _ 
ways, to live by the Superſtition or Simplicity of ſuch as they 1 2 =P 


impoſe upon, what pretences ſoever they take u 70 to recommend them- 
ſelves. And Begging abroad, or at home without neceſſity, . is not 
worth our while to: be diſtinguiſhed by different Sections. 1. 

TAE MASSILIANS (w) (as Val. „n tells 
us, ) ſhut their Doors with Indignation againſt all ee me 
ſuch, as under colour of Religion ſought only to el, © ro vi, 6 
maintain themſelves in Sloth and Idleneſs; Luan — ate Geo- 
dring Begging Prieſts, as Hendreich, underſtands him; See ci uma e 
and ſeveral paſt Ages, as well as the preſent, would 1 L. . <6. $7... 


1301. 1 


include Pilgrims, Mendicant hem &c.] To ſuch as cheſe they would 


ve no Relief; as judging them a A of Rogues, not worthy to 
believed or encouraged. \ 


PLATO is againſt Begging in general; land 8 hawk. gal wholly 
fupprefled in the Commonwealth of his pr rojecting. — nh is 
oo Let Not (x ) a Beggar, (lays he; e) be ſuffe ered i in our Th mAdMyricw, Togo d' ay 


ms Way Nd, iv gin d- 


« Eſlablimment. Whoſoever attempts to get his EI: 
& Livelihood thus by idle and canting Supplica- er- 3: K's be Fe. 


o ae, N on © 
ce tions, let the Officer chat inſpect the Market, kom 92g, el e 


« drive him out of the Streets; the Magiſtrates of aides Cov tate po fe 


« the City, expel him entirely chence; and ſuch Dr 5 de Legibus, 
« as have Authority in the Villages, ſend him pack- 


< ing out of the Province; chat che whole — hes be cleared of 
" this fort of Cattle. 


In the Roman Civil Law, 


5 4 
: 1 1 
p 6a Ha kt > 


A Reſcripr of Arcade and Honorius reſtrained the Vagrancy of Solliert: 

and tho they do not mention begging in the caſe, it is not to be ſup- 
poſed thoſe Fellows would ſtroll from their Regiments, and wander 
up and down a Country for any better 489 py 0) St quos autem Mi- 
lites per Provincias, reliftis propriis numeris, * Lege De 
vagari Præſides earum copnoverint, correptos 5 re wle. 1. 13. Nemo. F. 2. 
cuſtodiri, donec de his Clementie noſtræ auribus mtimetur, & quid fieri opor- 
teat decernamus. By this, they are to be taken up by the Governors 
of the Provinces where rhey are found, and kept in cloſe cuſtody, till 
the Empetour's pleaſure be known how they ſhall be puniſhed. In- 
coed by the ancienter Laws of the Romans, ſuch as went off for a while, 


EP ' and 


(w) Omnibus « as ali- 


on A. 


Wandrin oof. 


ders. 


„ Of:V.ia6nakey nd BiGcernG Tir Vit. 
4 | (4) $.4 dess H. and returned again to their Regiment, were to be 
Nv «= eee 2 75 36). 4. Be. ( ſtrictly examined, why they went off, where they 
| ' ven. S. ... bad been, and what they had been OE; and if 
they could not give a lawful Account, were to ſuffer military Diſ- 
cipline; which was either by corporal Puniſhment or otherwiſe at 


Diſcretion. rs I 
1. whether the Law tod 


nd 


5 As to ( mn F Vagabonds and Strong Beg gar | f 
notice of them before, or not, the Cate of Chriſtian Emperours con- 
cerned its ſelf to ſuppreſs them oo © . 

[Common Vi (e) Moragh. de wb, GE. A Vagabond, lays Menochius (a), is one that wan- 
Seng bg. Gal. 531,11 n 1. ders from" place to place, exerciſing no Trade or 
car.] lawful Buſineſs: and ſuch, he is of opinion, the Civil Law does not 
puniſh; . I ſuppoſe he means, unleſs they be found begging. Bur 1 
think I have ſhewn, (Chap. I. §. 1. of this Title, from Fuftimian's No- 
vel 80. c. 10.) that he is miſtaken; and that ſuch an Offender may 
be Indiffed for his Idle way of Living. He grants however, that 
Princes and Magiſtrates are concerned, for the er Intereſt, to pu- 
niſh them ſome way or other; as it is to be ſuſpected, they may filch 
and ſteal, or fall into other wicked practices to ſupport them in their 
Idleneſs. e 5 | 2 

(0) Merch, ibid. Caf 732. Strong Beggars (5h), who tho they may live by 
v. 6. & a. 2. their own Labour and Induſtry, chuſe to beg from 
Door to Door, and live at other Men's Expence; he allows may be 
puniſhed at Diſcretion of the Magiſtrate. But let us ſee how Gratian, 
and Valentinian II e them, A. D. 382. eee 

0 Cop. L. 11. Ir. 25. De | : (c) Mons 7 in publicum quæſfum incerta * 
parry — rw dicitas vocaverit in ſpettis, exploretur in fingulis 42 
Tit. 18. Ilntegritas Corporum, & robur Amorum: atque iner- 
tibus, & abſque ulld debilitate miſerandis Neceſſitas inferatur, ut eorum 
quidem, quos tenet Conditio ſervilis, Proditor ſtudioſus & diligens Domi- 

nium conſequatur. Forum verò, quos Natalium ſola Libertas perſequitur, 
Colonatu perpetuo fulciatur, quiſquis hujuſmodi lenitudinem ¶ l. lentitudinem, 
Inertiam ſc. vel Ignaviam |] prodiderit ac probaverit : ſalvd Dominis in 
eos Actione, qui vel latebram forte fugitivis, vel Mendicitatis ſubeundæ 
confilium præſtiterunt. By this, Strolling Beggars are to be well exa- 
mined, as to Soundneſs and Strength of Body, and of what Years 
they are. Thoſe of them who in both reſpects are able to work, and 
only given to Idleneſs, ſhall, if of ſervile Condition, be delivered up 
as Slaves in property, to him that takes and brings them ro the Ma- 
giſtrate: reſerving, nevertheleſs, to their former Maſters, their Action 

Servi corrupti againſt ſuch as gave them Harbour in their Vagrancy, 
or put them upon this way of begging. If free, but of mean Condi- 
tion, the Informer is to have them adjudged to Him in perpetual Te- 

nancy, or Culture of his Farms. To underſtand which, we are to con- 

(4) Cjacixs in Cov. L. 11. ſider, that the Romans had three Denominations (d) in 

Tit. 47 De Agricols., the Rank of Husbandry. The Adſcriptitis, ( quaſi 
adſcripti Cenſibus & Ierræ,) were confined to the Culture of a particu- 


lar 
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certain number of Vears) throw up their Fatms; for which they were 


obliged to pay an Annual Rent, either in Money or Kind; Of this 


ſort, as I take it, ſpeaks the Law we are upon; only in the preſent 
Caſe, it was Colonatus perpetuus, and there needed no preſcription of 
years, for the Vagrant was bound down to the Tenancy from his firſt 
entrahce upon the Farm, and could never quit it. The third ſoxt, 
Inquilint , were the ſame in or about a City, As the Coloni were in 
che Country. x. ws ood 


1 0: 
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Bur che läteſt proviſion of the Civil Law, with regard to Beggars 
wich, (as both obſcute and bald) I-ſhall: ſer: aſide for that of Annibal 


Fubroti, in L. 6. Baνανν Tit. 6. L. 3. $514. Where we have this 
Chapter of the Novel verbatim in the Greek, and more intelligible 
(as well as more elegant) in his Latin. It bears Date, A. D. 539. 
And the Emperour having before been giving Direction to the Magi- 


of different Ranks, as flocked to Cmſfantinqple from the ſeyeral Pro- 


vinces, and made a long ſtay there, while the Country wanted Inha- 


bitants; he proceeds thus (e) At fl, cum litit mul- (. . 8e. 8. 4 Ari, 
lam cauſani babeunt; ſed tantum in hac noſtrd Ciwi- c. 

ente cupiditutibus eorum, jam etiam dilinguant: ſe. inordinate & im- 
probßè ſe gerendo; by Stealing and Pilfering, and the like diſorderly 
and unlawful Practices: ] corporum eorum habitum & / Conſtitutionem, qua- 
lis ca fit, inſpiciat ¶Magiſtratus:] Er fi quidem walidi fint, poſſintque ad 
laborem ſuſficere, & quorutdem Sctvi. ſint, ſciſcitetur Quorum fint , G 


mvitos quogue ipſos Dominis remittat. Sin autem liberi fint, & vel er 


unde originem ducunt,. e e 


Bx chis, ſech Idle people as come to Town, to get a livelihood 
by Begging, or ſomewhat worſe, ſhall, be Examined by the. Magi- 
ſtrate; 51 if they appear able to work, and are found to be any 
bodies Ser vantr, they ſhall be ſent home by force to the Maſters they 
belong to: If free, then to their proper Country and ſettlement, 
whereſoever it is. by 6 Rs tis fp i 


Bur Menochius, who, (as we have ſeen above, ) allows chat ffrong 
and able Beggars may be puniſhed at Diſcretion, ſays the ſame even 
of impotent Beggars, Ca. 5 32. f. 4+] if chey have diſabled chem- 

ee p P 2 | ſelves 


lar Farm, but it die Qualiey of Servants;:and whateyct,chey. had was, 
9 -Malters.” The Cahnz, ware free indeed, and pol. 
ſeſſed Gods and Effects in their owm right, but could not (after a 


is Frone and Iay. [Cx $33. 0: 19.] See wheker ay who 
731 e 


ſtrates, to examine, and enquire into the \Buſmeſs. of ſuch- Strangets, 


' 6. Tie, 9. De Queftore. 
tate degant, ut aut mendiaando viltum ſibi quæriteut, aut eo nec ſuſſici- 


, 


* Of Vicrancy wid BEGGING Tir. VI, 
1 ſelves on purpoſe for a pretence to beg; as many have been known 
2 = THz GREEK Baſilicon requires no farther notice upon this Artis 
j cle, than that it retained the fourth Chapter of Juſtinians Novel, juſt - 
1 cited. [ Bac. L. 6. Tit. 6. De Officio Queſtoris. I. 3. g. 4.] 1 


The FRANKS; 


N 7 ea, AD. 189. Were ry” ge” = (J, to ſuffer ſt rolling 
L . iſti Ma . „ Cot — > . * . | ; | 
trem uri Mangoney, dn. Beggars, and idle pilfering people, who lived a 


omni lege vagabundi _—_ lawleſs and vagabond Life, to ramble abour the J 
255 der, e pere Country, and impoſe upon the credulity of Man- 
ninibes agere. Nee ili ned? 1.* 15 L 
prey og 3 kind. Such alſo as travelled naked, 2 pretence 


{bi itenti4 ire vagantes. 2 | | 
r * Maui 1 of Penances enjoined them 5 (who pro ably epo | 
Or, 


r re r e 
loco permaneant laborantes, as the Emperour well obſerves, 1 they had don @ 
es Tecundies quod bi any great Crime that required a Penance, they ought 
ig A rather to ſlay at home, and ſhew their Repentance 
„ there, by hard Labour, and religious Severities, in 
ſuch manner as the Canons direct, or the Diſcipline of the Church 


a dint dots Fay teat oo. tus ARA sf A 


Ts 4 # * 


might oblige them. 2767 1. * 
) Cpl. V. A D. S. THz fame Prince has alſo the following order 
e 10. L Capitular. 1. 118.] concerning vagrant Beggars: (g) that all his Sub- 
De Mendicis qui per patrias , Jo La DE... * wy” N bes 
1 nt, | - 4 © 2 II * " 1" | 7 | 
EEK e 
2 pauperem de Beneficio longed to them, either our of the Church Reves 
aut d. db Perf diubi he Nues, or their own perſonal Charity; and not ſuf» 
mendicand. Etubi talesin- fer them to go any where elſe to ask Relief. And 
labvrent, mull die Pied that thoſe who were found derbi none ſhould 
tribuere præſumat. Balux.. In | | | 
I. 484. 726. Colas mt. preſume to reheve; unleſs they would ſet themſelves 
Ef 0011 to work, and do what they could towards a Live- 


Amongſt the ENGLISH SAXO NS, , 


/ 7 4 | VN ; i . 5 
g h Fad. Edw. 8 * Guthr. 8 F I * s 1 * 6 x , ö 1 F | 5 r 7 4 * a 
„ 1 We find it in their Agreement (h) with Guthrun 


res, Ec. aliqui in Regione the Dane, that all ſtrolling Fortune-tellers, [ariolan- 
compareant , relegentur ex 


Terra, & Gens purgetur; vel Tes Mulierculæ, EE Lambard tranſlates, ſhould be ba- 
beet, 8e dell, compen. niſhed the Kingdom; or all they have, taken from 
re! Oy p. 53- 14% them; unleſs Rey would reform, and do ſevere 
— m 33 01 
THe like Conſtitution we find in the ſecular Laws of Canutus, Chap. 
4. [Wilkins, p. 13 4. Lambard. p. 108. ]] 1 


Amongſt the Tu RK s, 


1 


Tho Be ing is allowed; (for a great part of their Religion lies in 
giving Alms, recommended to them in almoſt every Chapter of the 
nie * Alcoran; 


n Ax. III. Legal PRO VISION fer he Pook: | 


' Alcoran;)" yet Mahomet has directed them to ſuch ar cannot labor, as 


the proper Objects of their Charity. [Alcoran, Ch. II. towards the end.] 
8 HA F. t ws 0 2s 
f Legal Proviſion for maintenance of the Poor. | 


| S Begging is not to be ſuffered, it's certain that Poverty muſt 
{ A ſome other way be provided for; and this Proviſion not only 
rakes away the neceſſity, but is the beſt natured means to prevent the 
Practice of begging from Door to Door. For ſuch as are able and 
ſtrong, the only 

Work-Houſes, or otherwiſe 3 and the greateſt Charity is, to compel 
them thus to employ themſelves. While ſuch as are fickly, or diſa- 
bled, or overburdened with a Family greater than their Labour can 
maintain, ought either to be ſupplied by private Alms in their 18 
bourhood; (but without begging ſtill, if poſſible;) or by Parochial 
Contributions. We ſhall meet Sith ſomething in Antiquity of each of 
theſe kinds. een dae Ts. eee * 


Amongſt the JI EWS, 


The proviſion for relief of the Poot was very liberal, by the Appoint- 
ment of God himſelf in their Laus; and it was heightened, as well 


as enforced, by their Cuſtoms. .,.. It conſiſted of ſeven Branches, which 


Mr. Selden has laid together in this order. [De Jure Nat. & Gent. 
L. 6. G, p. £3.24!.09.4-1 er ” * 


s 


hk Augulus: the corners of their Fields, (the ſixtieth part of the 


Field, ar leaſt, fay the Talmudiſts,) were not to be reaped, bur left 


for the Poor. Levit. XIX. 9. or, (ſays (i) Hottin- e ee 


ger,) they Were to pay the full value of the Produce Barcelonita. p. 317+ 


of thoſe corners to them. He who did contrary, was by Authority of 


the Sanhedrim Scourged. [Selden. de Synedr, L. 2. c. 13. p. 553] 


II. Spicilegium: The Gleanings of the Harveſt. Levit. XIX. 9. For 
not leaving theſe alſo to the Poor, the Offender was ſcourged. [Seld. 


bid] 011-204 aphl 1A 
III. Racematio: The Gleanings of the Vineyard. Levit. XIX. 10. 


For neglecting their Duty in this too, they were ſcourged. [Seld, ibid.) 


IV. Acini decidui: Grape-Bunches chat fell as they were gathering, 
Grounded on the Text laſt cited. 55 e 


V. Quod per Oblivionem relinquitur in 4 


: 


gro: A Sheaf, or more, 


that had been left in the Field thro forgetfulneſs. Deut. XXIV. 19. 


He who took this, and gave it not to the Poor, was ſcourged. ¶ Seld. 


VI. Decima 


fit proviſion is 20 find them work, either in public 


P 
by" 2 


Taxa PROVISION; fan the PO ir. VIA 
VI. Decina Pauperir: the Tythe of every third heat. Deut. NI 


„S. e of ang e e e e eon gin g e ks 
VII. Eleemoſyna: Alms to be given to thoſe in Neceſlity. For 
which the Precepts are chiefly theſe two. 7 ar wot bod 19 
.LEVIT,;.XXV:. 35. in 
decay with thee; then thou ſhalt relieve him: yea, tho' ht be g Stranger, 
or a Sojourner; that he may live with thee. 

D Eur. XV. 7, 8, 9, 10, 11. If there be among you a poor Man, one 
of thy Brethren, within any of thy Gates, in thy Land which, the Lord 
thy God giveth thee, thou ſhalt not harden thy Heart, nor fait thy Hand 
from thy poor Brother: hut thou ſhalt open thy Hand wide unto him, and 
ſhall ſurely lend him ſufficient for his need, in that which, he wanteth, 
Beware that there be not a Thought in thy wicked Heart, fayin „the. fr 
venth Tear, the Tear of Releaſe is at hand; and thine Eye Fen an 
gainſt thy poor Brother, and thou giveſt him nought, and he cry unto the 
Lord againſt thee, and it be Sin unto thee. Thou ſhalt ſurely give him, 
and thy Heart ſhall not be grieved when thou giweſt unto him: n 
that for this thing the Lord thy God ſhall bleſs thee in all t 7 works, and 
in all that thou putteſt thy Hand unto. For the Poor ſhall never ceaſe 
out of the Land: Therefore I command thee, ſaying, Thou ſhalt open th 
hand wide unto thy Brother, to thy Poor, and to thy needy in thy Land, 
 THEsE two Divine Laws they interpreted fo generouſly, = they 
| (k) Selden. de You Nat. held it not ſufficient (k ), for : Jos Rich 88 the 
& Gent. L. 6. e. 6. p. or. Poor that asked of them, the bare neceſſaries of 
Life; as Cloathing, and Food: but they were alſo to give Houſchold? 
my „and whatever elſe might reſtore them to that Decency of ** 

om whence they had fallen. So that if formerly the poor Man ha 
kept a Horſe, and was uſed to ride, he muſt have a Horſe bought for 
him: and if he had been uſed not to travel without a Servant, he 
muſt. have a Servant too: and if he wanted Cloaths, he was to be 
Cloathed, not only ſo as to keep him warm, but according to his fors 
mer Rank. Vet this, only in caſe his Poverty and Decay were well 
known: if not, they took time to enquire about it. But known ot 
not, if he asked Victuals, he was to be relieved preſently with them. 
And every body that was asked, was to do towards theſe- things, in 
proportion to his own Citcumſtancesz whether, ſtrictly ſpeaking, he 

were a rich Man, or not. As to the Proportion to be given. in Al 
ſome gave a fifth; but it was ſcandalous and puniſhable, _ to give legs 
than a Zenth part of their Subſtance or Revenue. He who refuſed to 
give thus much, was compellable by the Magiſtrates to give what The 
thought fit; and if he did not, he was ſcourged; e. 
(1) Seld, de jure Nat. & IN proceſs of Time ( [ „ new Inſtitution was 
Gent. «bi ſupra. p. 696: formed by Authority; of certain ExaFers of Alus, 
( fomewhar like our Overſeers of the Poor,) in every City and Town; 
who once a week, (viz, on the Sabbath,) went about, and col- 
lected Money, Cloaths, Cc. for thoſe that were in Neceſſity; aud 
from thence diſtributed the proper Relief amongſt them, as there Was 
KY Occa- 


if thy, Brother be auaren poor, and fallen i 
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Cray: II. Waben A te Pho 
Occaſton. eee; their Buſineſs alſo, to into dhe N 


2 ſuch: as might poſſibly be in want; aid into the manner where | q 
| le bs their other Charities. Arbe Alus pudered by"them 
wars e 0 — the preſent in a Chet, Which was for that" pur. 1 
Seer and was end] avichs public Till .Y 

itt er Wide. 901g VIII 911.1 bi 175 
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The Sens ( of Five Hundred, ( acc6t g eh e's 3 4 


Emmins De R 
Suidas v. Adula roa) took Cognizance of the Caſe of b. 47. Ed .. 


ſuch Poor as were maimed, or diſabled; and allowed each öf them 


Two Pence, of a Penny a day; (of ont Money z) or is Philochords Hays, ST 4 
Nine 8 ber FRO Five bene, Fd Monit, out * the pub⸗ | 
lic Wen e Fs 
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k was (a Cate () for the Rich to take the Poor © 0 3 W * 


11 di 5 
gſt them, and both maintain and employ them. Ee in 40 fl 


By the Induſtry of theſe, the City was ſerved in all aan dee. 9 
ſorts of a — Offices: and as the Poor never * v6 Lictum habem, & Ci- 


wanted their Bread, ſo the public never wanted "now — 
Hands for Service; particularly in- Building Ships, fol. 120. a.] n+ 
and doing other things that were neceſſary "toward their Maftime! Ex- 
peditions, for which they \ were always famous. 15 * - L 1 
In the Roman Orr LAV, ee 
10 eas + 943 WF ch 1 cl: 
We "Ou Josie Novel; A, D. pb ; which)? (as 1 did has ber 
the preceeding Chapter of it,) I ſhall give you in Fabrotis Latin, ra- 
cher than the ebene. be) Qudd ſ% Indigens fmr, (t wude. 5. [ex 
c Corportb us validis præditi, fed guærenui vittus bo- Tit $I "=; + 7 
neſtd ratione deſtituti, non: permittat ut mutile Teyye pondus font; ſed 
eos continud tradat Artificibus operum publicorum , & Piftrinariis L 
[ wog * HCoeguaow aeTaTUnTXA igya que lor, J' 8 Hortorum Cultoribus, wel aliis 
quibuſcunque Artificibus, & opifictis ; in quibus & operari fimul queant 5 
& Alimenta conſequi; & ita inertem vitam ad meliorem transferre. Si 
qui verd opificiis, quibus traditi ſunt, vacare noluerint, eos b4c Urbe re- 
gid expellat. Ac clementer quidem cum iis agentes, 2 ſancimus; ne 
quando, inerti orio ad illicitas eos aftiones impellente, Leges eos ad panas 
abripiant, noſtris tradentes Fudicibus. C At qui queve oblæſo Corpore fu- 
erint, vel Annis defecti, minim? moleſtari volumus; atque in preftanti 
hac & regid urbe ab his exhiberi qui pie agere vole : [meg my wvorGis 
| ReNeptiray amo geo, ab his qui pie volunt agere alendos. 5 
H x had ſpoken of Vagabmd; before: but here he directs the Ma- 
giſtrate, how to diſpoſe of ſuch Poor as were Natives of the Place. 
And theſe, if able-bodied, are to be delivered to the Maſters of the 
public WS, or of Common Waork-houſes, to be employed; or to Gar- 
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of living for a better. And if they refi 
ed, che Nagiſtrate is to-baviſ6'thew the. Gry 


_ ”” Pxb vits10N for! th DN TI r. VIII. 
y may get chair bread! by honeſt labour, and change their idle Way 
And if they reſuſe to work as they are apppint 


0 


oh 


rightly obſerves, is an Act of Clementy towards them: for otherwise, 
their idle Life may probably lead them into ſuch ill practices, at will 
bring them under puniſhment by the Laws. But the Poor that are 
maimed, aged, or invalid, are permitted to receive Relief from the Cha- 

rity of well · diſpoſed perſon ss Oe) 2 te 
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their Laws. [Ba, L. 6. Iit. 6. De Offic. Nueſtoris. I. 3. $- „ 


* Nen r ; * ; | by i — 
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0 LL. Longob. L. 3 I N Lo MB ARD Y, Charles the Great made ſomg 


\ 


3. c. 4. Ut decimePopuliis Proviſion for them (p) out of the Tythes of the 


uatuor partes dividanturz 0 PD LY TT 1 

prima pars Epiſcopis detur, People; which he divided into four parts; and re- 
alia Clericis, tertia pauperi- k | | 5 | . 
bus, quart in Fabrich pſu ſerved one for the Biſhop, one for the Clergy, ang. 
Ecclefiz, binden n. p:os ther for the Poor, and the remainder to maintain 


(0 Capir. II. A. D. Bog. e. 07 AND the fame Prince appointed che ONE 
25, [3als. Tom. 1. Diviſon of Tyrhes among his FRANK : But 
(r) Capit. Zpiſcoporam. A; four years before, (r) he had ordered a third pan 

D. Sor. C. 7. I el. $59.) ordered a 1h¹ 


(s) Capit. Lud. Pii, Im 4 for their Relief 7 the other : two, 0 the Chur ; ; 


A. D 816. c.4. Statutum eſt, , a n __ | Wo. 1 
ut e 88 Impe- and the Incumbent. By another Conſtitution 


rii noſtri & fidelibus Ecclefie his Son Leauis (t), (tho Goldaſfus aſcribes it (t) to 


oem > the Father) ic was dcp, hat of all eee 
Qipendia dere" Qericorum' os coor made to any Church, (if the Aid Churd 
e TITS. 
videndum. [Baluz. ibid. col. 1 to cn Poor, and one to the Clergy or Monks 1 
ae 164% if che Church was but meanly endowed, then 


one half only to the Poor, the other to the Incumbents, 


| YET this was not all the care that was taken: for we have ſeen 
in the foregoing Chapter, that Charles the Great obliged every City 


and Place to maintain its on Poor. 
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Manners, they are innocently agrecable ; but if abuſed-ro Pro 
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I it be thought a Hatdſhip upon Wir and Paerry, to put the En- 
 tertainmienrs of the Stage amongſt our Titles of Immoralities, I 
'\ hall excuſe my ſelf no otherwi e, than by making the ſame Di- 
pon chem bo oth.” * For „keeping Wit and Poetry within due 
as not to enctoac upon Religion, Modeſty, or Good 
Lewdneſs, or any Indeceney ut Miſchief whatſoever, they have loſt their 

nocence, and become unlawful and pernicious. The ſame J lay of 
the Stage: Dramatic Poetty is juſt as it is uſed; not unlawful in its 


* 


ſelf, bur in it, Corruption”; when Honour and Virtue are not promoted 


by it, but Vice and Debauchery, and a contempt of facred things and 


perſons; Which is notoriouſly rhe caſe of our modern Plays, aud ger 6. 
12 the ore anbient boo doo ne nn 


x Argumenrof Trageily, has; "for bene e berforti 


grounded upon Hiſtory,” yet; as Oyprian (a) obſerves" ; SN 6 1 


pe It, tis | d, | that the memory of Villanies tvs e 3 
leg dere ie ate be aſked a9 he} SOS 
but muſt every now and then be revived by the frun 2 Ee ddl mo- 


moſt: public Repreſentations; as if it were pity they runtr, nanquim tempor: 


+ @& 
S* 


bus crimen obruitur, nun- 


ſhould not be acted over again in earneſt. But if du teln oblivious cen. 


et Exempla fiunt, quæ eſſe 


this be judged too {ſevere a: Reflexion, we will let jam e 
it drop; wich an Acknowledgement," that if rhe Ek. on n b 
Language of Tragedy were not (as it almoſt always is) intermixed Wich 


Rants of Blaſphemy and Paſſion, the winding up of things i in 'the event 


might poſſibly atone for all chat looked amiſs before: and if in 


ching the Stage is capable of doing Service to che Public; it is by „ 
better Characters which ate ſometimes fallen n that ne a feriſe 


of 2 Honour, and Love to ones Coutr y 
Bor matters are very much worſe wirlt Comedy: Them every p thing 
yrong: The Argument is tally ſome lewd Intrigue” of miez 

tion or Adultety; the Wit and Language made 

ble Entendres of obſcenity, k and che contempt 

ſerious; the main dri | 


> 


7 


Tielen, Inceſt, Cruelty, bor other Sade eke, And tho | it be 


7 
o- 
fieri 


\ of Profanetiels, dou 
whatever is grave and 
people in che Arts of debauching; 


4 a * 


1 
Al 
| i 
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plers at the end. 


faying this: but what they obſerved of the 8 


rudiunt ad vera. Quid Juve- oy Poets and Players, by, Actitiout 


bantque ie dum rident; & c 


of S aA adPirivenc Tit. = 
and the oppott rtunities of being. debauched; . and Whatever is rpretendes 1 


| to be the Moral, 15 ſo kid under 4 heap. of Ribbiſh 2-of 5 little We. 


ſequence, ot ſa little minded, chat it comes to nothing; che miſchief 
* by. the CondutZ of the Play, is infinitely greater chan the benefit 
of a . fand it may be, triffi ug) obſervation in three" or oY, cot 


St. Paul, 1 The. V. 24. requires us Chiſtians fo Alain fo from all 
Appearances of Evil, [4770 arms! eidus Trove amines. ] Let it be well 


| conſidered, whether den a Repreſentation of laſcivious and lewd Amours, 


ſuch a perſonating of Revenge, Debauchery, and Vice, as we find 
the Entertainments of the Stage made up of, do not fall under the 
Prohibition of this Text, with regard both to the Aﬀors and the Au- 
dience; but the latter is certainly in a direct way to be debauched by 
them. I don't go to the Fathers of the Church for an Anthority in 
Stage in their days, is as 
C9), Qui . fd juſt in ours. Let us hear Lafentins,-(b)- * The 
um fingunt, & {im MI of A 
der k bal ine nt & © tery, inſtruct People how to proceed in real ones, 
ſpeRari libenter ab omnibus <© and train them up to Pratfice. | What an Influ- 
quid facere poline, $inflam- © ence muſt it have upon. the Youth: of both Sexes, 
rar e when they ſee theſe Schemes of Lewdneſs profeſ- 


max imè concitatur; ac ſe 


gage, pretewat; pro- ( fedly repreſented in public without Shame, and as 


* 


A 


8 


2dheventibus vitils, corrupti- willingly. attended to 2 every body about them: 


ad Cub 
res d Cubicula 2 ce They are ſhewn however what they may do; and 


| Edit. n, 16 d. 1 e luſtful Deſires are kindled by what they ſee and 


cc hear; and each perſon in the Audience, (Man, or Woman, \T 
* is apt to ſubſtitute Him or Her flf in Fancy under the | Perſons 
ce repreſented there; their Smiles ſhew their Appeobarion of what's 
« ſaid or done; and the Vices of the Play, concurring with the Cor- 
e ruption of Nature, ſend them home to their Chambers warſe than 
\ (e) Adulterium diſcitur * when they left them. Cyprian (c) ſpeaks tO 7 
ad dich e rn ſame effect, tho in fewer words. “ Adultes 

Re brenn peep, ©* learnt (fays he) while they fee it repreſented: [ry 


55 * a Le Ae 5 even public Authority (by encouraging the Stage) 


natum. ]. e becoming 2 Pander to Vice, She that went per- 
cc haps a modeſt Woman to he Play-houſe, returns back a Whore. 

Ir is no Excuſe, to ſay, that dba things are repreſented for Di- 
werfion only: for making a Jeſt of what is Vicious, does of -coutſe 
take off that, Horror of it, which ſhould be in the Mind; and this 
being done, it will come to be imitated in earneſt. Theſpis ſerting 


up 2 Stage at Athens, and being much frequented by the multi- 


(4) Plutarch. in Solone. p. tude, 4) Solow. went once himſelf; ; and when the 
95. Play was aver, asked him, If be was 'not aſbamed 


to tell feel a. papal: f Lies before ſo many People ?  Theſpis anſwered, 
It was no. Wha fo ſay, er do theſe 4 in Feſt, or 


vertiſement: But che other ſtruck his Staff with r 7 205 
Ground, and replied to him, * Lying is ſo: well received in oy — 


you 


Tir I of STxerPiavs AAN 


ou: tall of, e hall ſoon have it prattiſal 
was the Senſe of à wiſe Man, Wick regard to Tragedies, the leaſt of- 
lenſive ſpecies of the Drama; what his opinipn would have been +4 
Comedies, it is eaſy to'imagine: and why ſhould not Swear 
weſs, and other Vices, as eaſily oY into Imitation. from, 
as « Dubs " 


; ro og: 


= NA will the berſonating of vicious 8 pra . is ſaic 


or done according to them. That Eminent Lawyer, Alciat, 4 pry 
ing in general, che Poet or Rhetorician perſonating anocher, ax 


him ſpeak ſuitably to his Character, (e) never- , 
ee exceprs three Cas. (1) When hey By new 23 ot rg Jr 


ching imhiouc, offenſive to God or Religions 7 pretence of ſuch 
propriety. (2) When they take advantage of it, to reproach, ridicule, 


or buſes: Perſons. 63) When otherwiſe any 


Example ſis brought. in. Nor will the 


medy at leaſt,) excuſe it. For people ate apt to mind; and: retaiti 
che teliſh of particulor Parts ani Sentences," without forming any. The 
Reflexion _ the Moral that drops in at laſt : and too generally, 
this Moral (if 1 may call it one,) is but fa grave Banter, while 1 
leudeſt Perſon in the Play has Fortune on kis fide; and is the Hero. 


'LAY1NG all cheſe conſiderations together, the ſerious part of the 
World will! 


to ſuppreſa, or ſtrictly and carefully to fegulate the Stage. Even Hea- 
thens, and amongſt them Poets too, have been ſenſibl 75 this. Ho- 
2 indeed ſpeaks only only of the abaffve Licence which had been taken 
re, erved Regulation, when' he ſays. (F) 2 
That Comedy — at firſt with — 5 . . 
tc. plauſe: but fell at length into à vicibus Liberty ds cet. & m 
tc which needed the Care of Laws to byer-rule. 2 25 Are . 
Ovid, however, is more extenſive in his Cenſure: : 


for Writing, in his Exile, to the Emp. Aughſtus, (2) Ut tamen hed fitear, Lu: 


605 He acknowledges the Stage to be a fatal Se- Ni: ol Ther 
y of Wickedneſs, (eſpecially of Lewdneſs;) and ba 1. 4 275 


445 iſes him to ſuppreſs it alt — What theſe 627 
would have done, may n an Admonition to us; Wir we may 
have leave to think 4 Chriſtian Government more highly ſtill con- 
cerned to exert its (elf, in an Affair of ſuch e to the Mo- 
rals of the People. hl 17 a 

Bor let us fee a little farther the Senſe of Antiquity, upon | this 
Head, in their Laws and Cuſſoms: and we ſhall find, that Play 
not every.uhere countenanced; and even where they were, the Pro- 
felſion of Players was  infarnous 17 xt Ot nl 
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in ſerious Buſmeſs. This Wg 
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Cmelufion of the Play, (in Co. 


agree with me, that the Goverment _ either hol ly 


were 
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e abt 4 Pr e i rde E 
(1) 1X amuanant.rv Tt's true, were extravagantly fond of them; yer 8 


w en g pn, dn . much regard was had to Decency, that for à Se- 


n. als Toiciy 1 RY * TEL 2 n rr s 
« Apcymayirls, [Plucarch. nator (þ) of the Areopagus to write a Comedy was 


— 
C 


„en wanne forbid by Law: This ſpecies of the Drama, however, 
being looked upon as diſreputable, and too much our of the way for 
perſons of Gravity to be cocerted W. qt tu" 


* % 
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ee, re. Would not (i) ſo much as hear either Comedies or 


% nx oguvTs, drs v, ir 0OHy* 


l. pirt'b ml xo Þ Tragediès; that they might not hear any thing, 


Ly 0 % rouge. Plut. 8 | 1 5 | 
in Infit, Lacon. p, 239 5 whether in jeſt or earneſt, contrary to their Laws, 
Tragce, que malorum mo ſays Plutarch: for their Laws were particularly form- 
dete . ed to keep up Severity of Manners. But Ubbo Em 
& irriramencs/ defideriorum miur expreſſes it more clearly thus: (k) © The acting 
ae ee 1 2. © of Comedies and Tragedies was not at all per- 

ic permittebantur. D 1eal | | at all ver- 
con. 2. 26. f „ mitted there; becauſe they openly repreſent Ex- 
e amples of Immonlity, and the vileſt Crimes g 
ce and may probably raiſe an Inclination to follow them, in thoſe to 


ce who they are repreſented. 
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aald Nullum dium inSee- For the like reaſon, () would not admit of Plays 
ram mimis danda, quorum 85 One, OP; M2097 
Arguments majore «x pare amongſt their public Diverſions; as we are inform. 


ne talia ſpectandi conſuetudo ed by Valerius | Maximus . the main AUGER of 


etiam imitandi licentiam ſu- . Wis 12 
mat. Cal Nun. L. 2.c.6, them running generally upon Acts of Lewdneſs, 
% they were afraid, (fays my Author,) that the being 
accuſtomed to the Repreſentation of theſe things, would end in a li- 
centious Imitation of them. 4 | 


* 


EL AS: 


(eh Plato de Repub. L. 3. In his Books de Republicd, (m) baniſhes Poets from 

eg his Commonwealth: becauſe by repreſenting rhe 

| lewd and vicious Examples of their Gods and Great Men, they ſtrong- 

ly inſinuate vice, dreſſed up with all the dangerous Advantages of Wit, 

c; Men being exceedingly inclined to Imitation. Doubtleſs this is 
applicable to no ſort of Poets, more than to the Dramatic. 

0 Plaro de Legibus: Lz. IN his Books de Legibus indeed, (n) he allows of 

. 659, 660.& L. 8. P. Sag. Poetry: but would have it conſiſt of Recommenda- 

tions af Virtue and Good Men, and the Repreſentation of good Ex- 

amples ; which very rarely happens upon the Stage. 
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G e ne 
Srolone Goff, Peſtilentia fuit. 
eee 
SO = 
titia eſt. * — 6 
Catulus 9 % imi 
| uxuriar,pimus edit 
Pleaſure were conſulted, | ro ſet off the Temptation. net adhs bet Hates ante 
However, thoſe ſeeds of Vice and Miſchief, which curly, 55 minuit os. 
were not at uſt diſcerned, began at length to ap- rence Guorum armer 
peat; and chen, tho the People were ſtrangely fond wan, Qui roum Argen 
of theſe Diverſions, and their, Great Hep (to pleaſe Far & Gercke grant 
che people) fayoured and adorned them; yet as they, Ages feeenare F. a. 
* leſs innocent, they grew more infamous in manga ee ernten. 
te opinion of the wiſeſt Citizens and the beſt. How iddutuw/ tunicis. 4. Seas 
the Players themſelves were dealt with. accordingly, | wn indeed Mex: L. 
I-reſerve to the next Section: but what concerned | *.© + $- 6] 8 
their Theatres belongs to this. VVV 
TERTVTIITIAN (%) tells us, the Cenſors often ,@ Sape Cenſores renal 
4 4 I Lei 5 e CGenlors-often _ (4 PR .COLOres 
25 . | 15 „ | centia Theatra deſtruebant; 
pulled them down, when they had been built; out moribusconſulentes — 
* * 5g | 05 b. p ns de IAT 
of rheir care for good Morals, and becauſe of the Se eee al 
Danger theſe were in from the Laſciviouſneſs | repre- 112 65 5 ED etiam in A- 
ſented there. But if a Chriſtian Father will not be taken in Evidence, 
we ſhall find an Authority in Heathen writers. 61155 
For Livy and Val. Maximus, (whoſe Account %, een Cen- 
"6 £4 . . | uere- 
I ſhall lay together, giving their words in the Mar- wr: 7. Gen. let aufore, 
b bs . uam inuti & 1 
gent,) tell us that Scipio Naſica (r) finding there pub ic moribus ee 
Was a Theatre built (or preparing to be built, ) for add tans Todos fpochvir, 
the convenience of acting and ſeeing of Plays, (and nmr J Utz lach 
» * enn 3 E Que inchoata 
the Edifice ordered even by the Cenſort, Meſſala and qu dem font 3 Me]ala & Cu 
| 2 : * enſoribus, c m au- 
Caſſius,) he prevailed with the Senate to pull it bre. been, Nic . 
8 , | . ' nema tu | 
down, (or not {uffer it to go on,) as 2 thing not fubje am Haſtz vente pla 
I 5 | g 1, cult. Atque etiam S. C. cau- 
only uſeleſs, but pernicious to che Morals of che um et, nequis in vive, pro- 
people; and chat all the Materials ſhould be fold ; ne rs ons tor f. 
and not ſo much as Benches erected for the pur- = The Ont we. z 
_ poke; 
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I S. 1. of thy poſe; but that if they would ſee Plays, they ſhould fee them ſtanding, 

| This was about the year of Rome COT; ee IO! ee e, 
() Erant qui Ou. Papen T o give light to this, Tacitus (g) alſo obſerves 
incuſatum à Senioribus fer- Po n G nnr 
rent, quid manſuram Thez* tO US, that Pompey was cen ured by the 'graveſt and 
tea fubitariis gradibus & 8ce- wiſeſt Men of his Time, for founding a perpetual 
K — Annal, Theatre : for before, they uſed to ſer” up only a tem- 
L. 14. e. 20.] porary Stage, and a little Scaffolding for the pre- 

[\ | ſent about it. We muſt now, in courſe, proceed to inſpet 


3 


1 1 
323 | x 


} . he Civil LAV; 


Cu! Where I am ſurprized, to find nothing proper to this Section, but 
what concerns the Clergy only. However with reſpect to them, miak- 
ing themſelves Spectators of Plays, we have Jaſtinians Conſtitution, 
(0 Cop. I. 1. Tir. 4. De A. D. 53 4. (t) In the firſt Section whereof, he com- 
4% a 369-3 plains that ſome of them were ſuch; ¶ Scenicorum 
SpeFlatores Ludorum;] and reflects upon the Abſurdity of it. In the 
third therefore, he ſtrictly forbids them to be preſent at theſe Spetta- 
cula: And in the fourth, ordains, that a Clergyman convict of this 
ſhould be ſuſpended ab Officio, and enjoined Penance; and a certain time 
limited by the Ordinary, within which he was to give the Church ſuffi- 
cient Teſtimonies of his true Repentance. If by his penitent Behaviour 
during that time he anſwered Expectation, he was to be reſtored, with 
a ſtrict admonition to offend no more. But if ſullen and obſtinate 
under Diſcipline, (and I ſuppoſe the Caſe would be the fame, if after 
Abſolution for the firſt Offence, he relapſed, and fell into a ſecond,) 
he was to be deprived, and degraded for ever, &c. The Laws of this 

. Prince are generally very tedious and verboſe, (particularly this,) and 
therefore I only abridge what is material. one en er Tf 
„et, Coll. 9.7.6, BY a later Conſtitution of his (u) ¶Authent. In- 
10. V. Inerdicinus., terdicimus, as it is commonly called, where he has 
likewiſe diſcharged them ad quodlibet ſpectaculorum ſpettandi gratid ve- 
nire; he preſcribes for the Offence three years Suſpenſion, and confine- 
ment in a Monaſtery the while: but allows this term to be ſhortned, 
| ar diſcretion of the Ordinary, if the Offender gives ſufficient tokens 
| of Repentance, 5 N e — 
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| Amongſt The FRANK s, TP 


Das 


ce 27. [A I. ad Wich anion ( of ale Rees 
y Mc on 9? 0 net, We meet with a Conſtitution (w) of the Emperout 


ricus ad Tabulas ludat, vel Lewis the Pious, A. D. $18. much to the fame 


Nano Sr Mir po hoes with the laſt mentioned of Juftinion ; by 
r 
226, Bala. Tom. I. ed. being preſent at Plays, was to be ſuſpended for three 
1166. ] years; and then, if penitent, reſtored. 

(x) Capituler, I. v. e. 386. IT was either the fame Prince; or his Father 


N elenden, ur Morattiean, Charles the Great, who ordered, (x) that if a Plays 
er 


© aww.» wat 


1 


„ c 


Txr, N. | ff $54mbtfi ln 


en introduced upon che Stage the Habit of à Pn, Dea in n e 


N. un, or other Religious Or Eccleſiaſtick, he thould ED he fit, 
ſuffer corporal , and be ul, rige 5 = 


my Lend 
"906; mp ! 


4 
9 0 7 ; tub. 
- 


\Tuxopznc the Goth, K. fIvauy. 


In his "EY (who oy to reign, A. D. 493.) we find an Offer 
ſtiled Tribunus Voluptatum; whole buſineſs was; * rd. inſpect the 
Conduct of lewd Women, and to regulate the S And thus he in- 


ſtructs this Officer in his Duty 9 Although che % . 17. 5. Offi 

* profeſſion of Arts or Pleaſe is far enough bo 71. ws proton.  Quamvis 

5 d. | Artes tbrics honeſtis mori- 

Good Manners, an P a vers may ſeem A Eiber- bug ſint remotæ, Hifrionum 

cc ty to do any thing; Lenin; chought fit to E het, amen wolte 

N Ovales and Judges of them, chat they incor no „ gag 

<« might not be uncontrellably licentious. -— Let S ipfe Judicew fuſtnerent. 
| —Temperentur. & hæc Le- 

te even theſe therefore, be reduced under the Inſpecti- m quslitite Negotia, quai: 

<© on of Authority; chat Virtue may atleaſt have e re Wee 


& quibuſdam regulis viyant 
cc ſome. command. over Vice 3 and people that are qui viam recta converſationis 


ignorant. Locus quippe tuus 


c c Strangers to A good Life,. may be obliged hows ki Gregibus Henle veluti 


quidam Tutor eſt poſitus: 
ce 5H to ſubmit to ſome certain Rules. Tis your c foit ili ztacs tegeras 


| adhibita cautel4 cuſtodiunt, 
cc ee ce, to be as 2 Guardian to this Gang of diſ fic in rooms, Rn 
c 118 65 Fellows; and as Guardians and Futors' are flint, — Et þ ver = 


K to che raſh Exorbitance of Yourh, your Lat,. 7 Keke 


Your © feet; — 2 ad 2 Le. 
60 Prudexce is eo bridle the | Inſokencs: of 2. an cont imentum, ris 


| emporibus ad cu videa- 
e Pleaſure; and if Modeſy won't reſtrain them, 5 rr ee Gem | 
6. noun Cra ag mult 4 lealt wha was intended only f — fund) 1255 
4 ee for Diverſion, ſhould degenerate and became cxi- tn. : a ion 


itutx*: ut ma 


« minal by your neglect... Thoſe char are urider 45g elf, writs fu 
ec you are infamous indeed, but govem them ſo as 1; "(aud It: r 
© to, preſerve your own good Characterz and tho they are Proflitutes, 
* be chaſt your, ſelf: that wich due praiſe it may be > kad, The Man 
« dad fludious of, Virtues. tho concerned in the. 1 of Planſares. 
The mention of. Preſſitutes here, as under R ion, is not to be 
wondred at, by an body that conſiders tho Cuſtom of ancient Rom, 
where Whores were tolerated upon Conditions of Number, Habit, &. 
And as to the Power given by: Huodenic to his Officers over and 


the Players, ſince no-Puniſhment is: ſpe 


Q 


cc 


cified fon their Exceſſes, no doubt 
he might puniſh them at ee if . _ _ 9 A 
ee ee Rule. mY 


srer, me 07 th n f the 12 of P 5 K . 


Ans all the e ople have had for the. 1 me 
Teſtimony ſtill remained to Vitche, that, fem 2 have Keil 05 
as infamous on account . „; 

and "willy as private Perſons, bur gpnerally, 


- 1 ers. 
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1. $6 that (as Princes who love the Treaſon, hate che Tritot,) notwitlk 
ſtanding the Entertainment and Delight their vicious performances gave, 


— 


of Sr A b. AV s, miPiavels Tir: KN. 


: 
* 


Themſelves had the ill Fate to be Kc 05 for the vicious way 
they took to pleaſe. They were ſo particularly 


In the RO MAN State: 


5 


<2) die, a lle Die, Inſomuch, that (z) Scipio Naſica (when he was 


Genial. L. 6. c. 19. Cenſor,) degraded them to an inferiour Tribe, and 
ſet a Fine upon them to the Treaſury. Whether He was the firſt that 
uſed them thus, or not, it's certain they were ſo degraded (and by 
(a) Juventus, Hifrionibus Cuſfom too) in Livys time: (a) for the Exception 
Fabellarum actu relicto, ip in favour of the Atellan Actors, ſhews all the reſt 


inter ſe more antiquo ridicu- 


la intexta verſibus jactitare to have been under ſuch a Cenſure. The Tabelle 


. — — Attellanæ were a ſott of Satyrical Farce, the chief 


FCC 


4b cen acceprum denn Ju- acted voluntarily by the Roman Youth 5 who would 
ventus, nec ab Hiſtrionibus pol- 


bi poſs ef Es inflitutum not ſuffer the Hiſtriones, or Common Players, to med- 
manet, ut Acores Atellana- | 


rum nec Tribu moveantur, & dle with them ; ſo that ( tho' Obſcenity was often 
Stipendia ( tanquam expertes 


n lade) fine, Liv. mixed with their Jeſting) they reſerved a Reputation 
Een which the other had not: And my Author ſays, 
that becauſe the Common Players had nothing to do with them, the 
Atellan Actors (as not being reckoned of their Profeſſion,) were, by 
favour of Law or Cuſtom, not removed from their Tribe; and might 
alſo ſerve in the Army, where it ſeems the other were too ſcandalous 
to be admitted. The fame Exemption is taken notice of by Val. 
Maximus, L. 2. c. 4. $. 4. e e 
THE Common Players were in as great Diſrepute under the En- 
perours, as in the times preceding. 7 
(% Taciti Aua. IL. i. FALANIUs, a Roman Knight, (b) was accuſed 
c. 73. for having admitted Caſſius, who was one of them 


of Players, that Heathens would not bear them in their religious Fra- 
ternities, and thought them unworthy to be preſent at their ſacred 
Rites and Ceremonies. gt 2 919% | f 
(c) Variis dehine & gepis I N the fame Reign, of Tiberius, (c) they were 
irritis Prætorum queſtibus, : : 5 ae £7,"4j 
poltremdCzfar de Immode- all driven out of Italy; 8 a complaint of the 
12 Hiſtrionum retulit, multa Fu wor di | 1 
ab iis in publicam ſeditles, Emperour to the Senate, that tlie ordinary Ma 
f bun Hiftriones Trad, a. ſtrates were not ſufficient to reprels their Inſolence; 


fœda per domos tentari. Pul- 


, Anna, I. 4. c. 14 many things being acted by them ſeditiouſſy wich 
reſpect to the Public, and lewdly otherwiſe : for they not only acted 


their Dramata upon the Stage, but brought their Buffoonery into pri- 


vate Houſes too. 


ade Donato, ce. M. ANTONINUS, (4) laid a Reſtraint upon 
857. II ; | - Aaliry | we 
er eee 
rum, nunquam Argentum, 


um, nunquam Argentum, Alexander Severus le) would never give them thoſe 
Volks veſtes, quas Heliogaba- Gratuities that pther Eniperours had been uſed to 


| give 


Tir. IX Ix. of 8 146 2-5 LAY iid PLAYERS: . "= 
we them; bor made a Difficulty even of paying fg, 22 e 
elt Sularias and took away the rich Bredel n , JF 

his e beſtowed upon them. * 


14 en 40: . | | ; [ 


"Their Crvii Law 


Is Set and more particular. Indeed the chief matter occuring 5 
to affront the Stage, is, that it brands the Players and their Profeſſion 
with Infamy: And this by a Conſtitution as early as the Prætorian Edict. 


'PRATORI1S verba dicunt, (F) Infumia e, M = wean 


id. (L. J. 
— ui Artis Tudicre, pronuntiandive causd in Sce- 11 7 (L- 3, Tis why ; 
nam prodierit. But Ulpian (g) reſtrains this only to . 5. 5. A Pran. 


ſich as male a Buſmeſs of the Stage, and tale Money for it; [ propter 
umm Scenam prodeuntes. | © 
I conſequence of this, a Common Player i is expreſſly debarred | from 
gerung amy perſon in a Court of — (b) Ca- h b. Ates, (l. 48. 
mid notatis Jus accuſandi ademptum Item bis Ti: 2) 1. 4. E qui Fed. 
n cum” Beſtiis de pugnandi causd in Auen intromiſh fon: quive Ar- 
tem ludicram, vel Lenocinium fecerint: &cc. Nor % Cos, L. 12,9, i. ol 
(i) is he capable of any Dignity, or Poſt of Honour: \Digniatibus. 1,3. 
for all perſons branded with legal Infamy are excluded from them: 
MENnOCHIUS (4 would infer from Novel 4 IF. (t) Menoch. de arb. Jud. 
c. 3. C. 10, that a Son may be diſinherited by his wt. h . 8 
Father for turning Actor in a Playhouſe..." But I think he ſtrains the 
Law in this point: for it ſpeaks. — of -Prize-fighters and public Mi- 
micky; not — Dramatic Actors, as digs as they were. The words 
run thus : Si proter voluntatem Parentum inter Arenarios vel Mimos 
ſeſe Nlius ſociaverit, & in hat profe ſhane jag; i un etiam 
Piarentes eju 8255 Profeſſionis fuerint, 

Tu fame Aenoc bins (I) obſerves homever; ano- Se- 5e 17 
ther r point truly enough, from J. 14. F. De Penis; Fo adam Delia. 
i Miles Artem ludicram fererit — Capite puniendum Menander ſcri- 

bin:] chat a Soldier taking up the practice of a Player, was to ſuffer 

Death for it: ſo much was the Profeſſion thought below the Dighiry 

even of 4 common Soldier; or at leaſt, too bf and unmanly an Ex- 

«iſe for Nen of Arms. Which agrees very well with — was ob- 

ſerved before, from Val Maximus L. 2. C. 4. 5. 4. and Livy, L. 7: 
c. 2. that a Common Player was not admitted into the Military . 
vice, tho the Atellan Actors mi ght be. 1 

TRE Pifture or Statue of a Player, might % ſeen indeed in the 
Phiy-Houſe without offence, but no where elſe; that is, not in any re- 
put able, and eſpecially in any publio Place. 80 Theodofius, Arcadius, 
and Honortus, A. D. 3 96. Si qua in publicis. Portici- %) Con. I 11. Thi 40. 
bus, (n) vel in his Gvitatum locis in quibus noſtræ Di Sad. & dermit l. 4. 
ſolent Imagines conſecrari, Piftura Pantomimum, aut vilem Meret Hi- 
ſtrionem, illied revellatur : nec unquam poſthac liceat, in loco honeſto 
inhoneſtas adnotare perſonas. In aditu vero rei, vel in Theatri pro- 
Rae ut Ae non vetamunn. 
K 4 BN As 


« — 
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6 u. of 
Players, 


Of STA&EPLAYS, al Piayens Tir. IN. 
SENATORS ate forbid to Marry Women from the Play-Houſe, 
or the Daughters of ſuch Women, the Law accounting their Perſons 
mean and hi. This, perhaps, may ſeem nothing extraordinary ot 
particular, becauſe of the great difference in Quality. Bur it was from 
a juſt Contempt of their Employment and Character: (for Players were 
() Cop. L. 1. I. 4. De looked upon as no better than (#) Common Bazwds ; and 
PF Td. & bod. Theod, the Women amongſt them, as (o) Whores of courſe:) 
e. (L. 1b. rr. 7:) Not upon any Exception againſt the Poverty of their 
Fortunes, or Inferiority of their Rank, Prengel they were not Slaves but 
Free- born; for ſuch they were allowed ro Marry. And thus the Con- 


(p) Cov. De inceſt. & in ſtitution its ſelf expreſlly diſtinguiſhes. (p) Humi- 
tiliß. Nuptiis. (L. 5. Tit. 5.) 


' "© lem wel abjettam Fominam minim? eam judicamus in- 


ris. (L. 5. Tit. 27.) 1. 1. Se- 


telligi, quæ licet pauper ab ingenuis tamen Parentibus nata fit. Unde 
licere flatuimus Senatoribus, & quibuſcunque ampliſſmis Dignitatibus præ- 
ditis, ex ingenuis Parentibus natas, quamwvis Pauperes, in M atrimonium 
ſibi accipere, &c. — Humiles verò abjettaſque perſonas eas tantummodd 


mulieres eſſe cenſemus ; Ancillam Ancille Filiam, —— Scenicam, Scenicæ 


Filiam, e&c.—Idedque hujuſmodi inhibuiſſe Nuptias Scenatoribus — æquum 
eft. ¶Valent. & Martian. Impp.] | „„ 
IN caſe of any ſuch Marriage, and Iſſue deſcending of it, the Se- 
(% Cop. De natural. Libe- nator ſo Marrying WL was himſelf declared Infam- 
natores. ous, if he acknowledge the Iſſue as legitimate; and 
whatſoever he had ſertled upon, or bequeathed by Will, or otherwiſe giv- 
en to ſuch Wife, or Children by her, was revocable in Law by the 
next Heir, or near Relation; and in default of ſuch Claim, confiſcate 
to the Treaſury. ( 3G 7 OTE 23000 
()] Cop. L. 5. Tit. P De ö £1 IT Was provided however (1) by Juſtinian, ro 
Nuptiis. 1. 23. iner. encourage Women to leave the Play-houſe, that if 


they would quit their diſhonourable way of living, betake themſelves 


to a better, and reform, they might petition the Emperour and ob- 
tain a Reſcript, which ſhould reflore them to Character and Reputation, 
and capacitate them to be Married to any Perſon (of what Dignity or 
Rank ſoever) that would have them: whereupon they and their Chil- 
dren were admitted to all Privileges, Rights of Inheriting, Gr. be- 
longing to Perſons of good Fame; all former Laws affecting them 
to the contrary notwithſtanding. And by a later Conſtitution of the 
| (9 Cov. Zed. I. I. 29. S. fame Emperour, (g) leave is given them, quitting 
erm. and reforming as above, (provided they were Free- 
born) to Marry ſo without any Imperial Reſcript at all. And thus 
the Law now ſtands. þ {IP | 7911-00 RO K 

In general, all Players, of either Sex, were eſteemed ſo ſcandalous, 


chat as their Buſineſs was fit for no body elſe; (for no body that had 


any Reputation to loſe;) ſo They were thought unworthy of any other 


Employment; and were accordingly reſtrained to that, and could not 
leave it; except in the following Caſes. As (1) If being in danger 
0) Cod. Best L. 15. 717, Of Death, they received Chriſtian Baptiſm, and the 
adn aac ho Lord's Supper (t). In which Caſe, if they —_— 
; 5 


Tit. IX: Of ST&@&>PEAy 5, ad PLAY BRS: 
et, they were never to be called back to the Seryite of the Stage. Or 
(2) ſuch young Women,, as, tho born. of Parents that belonged tg. the 
Play-Houſe, Would betake chernſelves (a) to a ſober ( , jj. 
and honeſt Life; and were deſirous for chat reaſon. to quit it. Or, 
(3) Such as deſired to turn Chriſtians. ( But 0 l s. 
with this remarkable Condition or Exception: dd fi pdt turpibus 
volutata complexibus, & Religionem quam expetierit prodidiſſe, & gerere, 
quod Officio defierat, Animo tamen Scenicam detegetur ; detrafta in pul- 
pitum, ſine ſpe Abſolutionis ullius, ibi eouſque. permaneat, donec Anus ri- 
dicula, Senectute deformis. Nec tunc quidem Abſolutione potiatur, cùm 
aliud quam caſta eſſe non poſſit. That if ſuch a Woman ſhould after- 
wards give her {elf to any Lewdneſs, and thereby betray the Religion 
ſhe pretended to embrace, and ſhew her {elf ſtill a Player in Diſpoſiti- 
on ho ſhe had laid aſide the Function; the ſhould be forced to return 
again to the Stage, and remain there without hopes of Diſcharge, till 
Age had brought Contempt and Deformity upon her; nor even then 
ſhould ſhe receive abſolution from the Church, when it was plain the 
could be lewd no longer. The two former of theſe Exceptions were 
owing to Valentinian I, A. D. 37 1. The laſt to Valentinian II. A. D. 381. 
Bur Juſtinian, imitating his Predeceſſor Leo, (who had already pro- 
vided, (x) that no Woman, whether bond or free, (x) Coo, L., 1, Ti, S. 
ſhould be compelled to be a Player,) gave a gene- . 
ral Licence, to all that would, to quit that ſcandalous Profeſſion, and 
forbad the forcing into, or retaining in it any body againſt their minds. 
Sacram fecimus Conftitutionem, (y) Nemini permitren- (0) Cov. Fed. 1 l. 33. K 
tes, neque invitam Mulierem, Ancillam aut liberam, G.. 
in Scenam aut Orc heſtram pertrahere ; neque converti volentem prohibe- 
re eam ejus Fidejuſſores, quaſi ſuper hoc ipſo certum Auri modum promiſ- 
ſum repetendo:— Dantes licentiam religioſiſſimis Epiſcopis, und cum clariſſi- 
mo Provincie Præſide, etiam invitos trahere ad ſe eos qui compulerint, 
aut qui mutari ſeu converti ab ed Actione prohibuerint, & publicam qui- 
dem fieri eorum Subſtantiam, ipſos wverd Civitate expelli. Si werd qui Pro- 
vinciam regit, ipſe fit qui eas compulerit, aut a predittd Attione (unver- 
ſionem ſeu Reſipiſcentiam prohibuerit, damus licentiam & ſolos religiofiſſimos 
Epiſcopos adire eam que talia patitur, aut ejus Fidejuſſorem: Hunc verò 
_ [Epiſcopum, ſc.] adverſari Magiſtratum habenti, & non permittere in- 
juſte agere. Aut ſi minus fuerint ad id exequendum potentes, indicare id 
naſtro Imperio, ut d nobis competens exerceatur pena ; Fidefuſſionibur ſimul 
liberandis, & Fidejuſſoribus indemnihus conſervandis, [Fuſtinian. A. ubique 
Terrarum conflitutis Epiſcopis. A. D. 534.] By this, he forbad (as we 
laid i ) the forcing any Woman to the Play-Houſe; or her Sure- 
ties (Who were bound for her upon her Entrance,) hindering her from 
quitting it, tho' they were under a pecuniary conditional Penalry, He 
gave liberty alſo to the Biſhops, in concert with the Preſident of the 
Province, to, convene thoſe that had ſo compelled them, or hindred 
their quitting; and upon proof; to confiſcate their Effects, and baniſſi 
them the City. If the Preſident himſelf were the Perſon. guilty, the 
2 Kr tz Biſhop 
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25 of Play- Biſtiop alone might be applied to by the Woman or her Surety, and 


oppole the Magiſtrate: If he could not carry his point, he was to 
complain to the Emperour; who would puniſh the Preſident as he 


deſerved, and diſcharge and indemnify the Sureties. 


In the GREEK Empire, #1 ND 3&4 


iis qui notantur Inſamid. l. 1. | | | 
 Harmenep. L. 1. Tir. 6. n. made a Profeſſion of the Stage for Money, as Har- 
4 Apron. M Il. 


(#) Nan. l. 21. 1 b. J find —_ but that (2) the Players, (who F 


menopulus explains it,) were' infamous, as by rhe 
Roman Law: nor were they admitted Witneſſes in any Cauſe. 
THAT Players were infamous in Italy, under the GoTric, as well 
as Roman Government, ſee the Conſtitution of Theoderic, cited in the 
foregoing Section, which has many Paſſages to their Diſcredit. And 


Amongſt the FRANKS, 


(a) Capitular. L. VII. e. m 1 bar. 
-— Capirular. L. VIL ©. All ſuch were Infamous (a) in the Times of Char 


122.) liemaigne and his Son Lewis, as were ſo by the Im- 
perial, Roman, and Canon Laws; and conſequently Players. And thoſe 
al | T0 Do A.D. under that Cenſure were not allowed (b) to accuſe 
col. 229.) any perſon, by a Capitular of Charles the Great ; 
according to the African Council, which expreſlly ſpecifies Hiſtriones. 

0 All Iv. ad cen, Nor could they be (c) Procuratores, or Cognitores, 
1154. %% Tom. I. col. Sollicitors, Agents, or Judges, nor M itneſſes, (4) in 
. e Cauſe. Players are expreſſly alſo named as in- 

(% Pag. Capicnlar. 29. famous, (e) in a Conſtitution of the Emp. Leuis II, 
Lia. Tam. E. col. 362] A. D. 867. Ut in Palatiis noftris ad accuſandum, G- 


judicandum G. Teflimonium faciendum, non ſe exhibeant viles per ſanæ 


& infames; Hiſtriones ſcilicet, &c. 
co SCOTLAND, 


As well as in other wiſe Nations, we find that the Perſons. and Profeſ- 
O Mimos, tifrimes, Bar- Fon of Players were ever infamous, or at leaſt con- 
dos, &c. coegit aut Patri ex- temptible. (f) Eugenius IV, obliged them either 


cedere, aut manuaria Arte vi- 


aum quzrere. [Hett. Boer. to get out of the Country, or get their _ by 
e 


=, 00 7d. Lau i. ſome manual Labour. And Macbeth, (g) ordered 


abe Ladens l. Players, and all ſuch idle Rogues, to be compelled 


mi, & reliquum otioſorum 


Nebulonum genus. —ad di. to take to ſome lawful Trade or Artifice : if they 


quod Artificium agendum co- 1 . W 
guntor : quod f recuſent, ni- refuſed, (unleſs diſabled by Sickneſs or Lameneſs,) 

11 inepti zgritudine aut mu- b | 
tilatione fuerint, Jumentorũ they Were to be yoked, like Bealts, ro a P low OT 


more ad Aratrum aut Plau- 


 firum trahendum adiguntor. A Cart, to draw it in common labouring work. 
Lie Boer, fol. 28. J But this of Macbeth was repealed by his Succeſſor 


Malcolm III. 
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I muſt be owned, that Duels, fought on pretence of Satisfaction 
upon private Quarrels and Reſentments, are but a modern practice 
in compariſon. We read nothing of them amongſt the Romans, 

as brave a people as they were; nor amongſt the Greeks, Carthaginians, 

Perfians, Aigyptians, or others in Antiquity, who yet had as much a 

Senſe of Honour as the World has now; fo that this may be thought 

a very barren Title, in ſuch a Collection as ours. But the Reader 

will And ſomet hing, I believe, that would have affected them, if they 

had been then as common as they ae. 
1 take it, that thoſe Public Trials and Purgations by ſingle Combar, | ; 
in deciſion of Right, Guile, or Innocence, which were ſo generally —  \ 
introduced by Cuſtom, and allowed by Law, amongſt rhe Northern 
Nations that over-ran the Empire, being by degrees (after ſeveral Cen- 
turies continuance) r yags and laid aſide, gave birth to private Du- 
elling ; the Paſſions of Men having got the hint of it from thence, be- 
an to take this method of deciding points of Honour and Diſpute among 
der by their own Authority, which had been too much counte- 
nanced in public by their Laws before. However this be, it is a bar- 
barous practice, againſt the Law of Nature, of Nations, and of God. 
such Duelling is againſt the Law of Nature. For (1) no natural 
obligation is ſtronger, than for Men to preſerve their own Lives; where 
Col, che Sovereign Lord of Life, does no way ſignify his will that th 
ſhould expoſe them: but thus both Parties, in a Duel, evidently expoſe 
them; 0 the one is likely to be ſlain upon the Spot, or mor- 
rally wounded ; and the other, if he has her done him, ought to 
dye by the hands of an Executioner for killing his Antagoniſt. (2) For 
one Man to kill or wound another, where neceſſary Self. defence does 
not require it, is alſo 1 88 the Law of Nature; becauſe of the 
Humanity common to them both. Its true, the Law of Nations 
will over- rule, in the caſe of public Juſtice, or of public War: but 
Duelling is not at all 1 by it. For . 
Ix is againſt the Law of Nations too. (1) As deſtructive to Soci- 
ety. I own that public Wars do more miſchief than private Duels, 
becauſe the Slaughter is more extenſive : but the former are always ſup- 
poſed to have in view the benefit of a Community in ſome reſpect or 
Other, tho the way to it lies chro a field of Blood: whereas by the 
latter, Society is 5 injured: for the Public can have no Benefit 
from theſe private an perſonal Quarrels, and muſt have a Diſadvan- 
tage in the loſs of one of its members, who might have been, or has 
been ſerviceable to it in the common Offices of Life. (2) As againſt 
| | 1 TJ » 
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common Equity. For ſo it is; that 2. Man ſhould be Judge in his 


own Cauſe, and preſume to make his own Paſſions a Law. * And, 


* 
. 


ce tho the Duel be fought 70 Agreement, yet private Contracts are 
(e) Alcisr, de fing, Cen-. ce not to derdgate from public Right, ſays Alciat: 
2. cc 861. un ge ce (4) Therefore as no Man is ſo far Maſtet of his 
« own Life, as to kill Himſelf without an Inſult upon the Laws: ſo 
« neither can he give another Man a right to kill him which the Laws 
« don't give him. It is cafy to foreſee an Objection; That many Pointę 
of Honour, and Injuries that relate to them (which are frequently le 
occaſion of Duels,) have no legal Remedy or Confideration in moſt Coun- 
tries; and therefore private ſaticfaction muſt be taken in another way. 
But it is as eaſily anſwered; that if the Laws of a Nation don't conli- 
der them, it is, becauſe the Wiſdom of the Legiſlature does not think 
them worth conſidering : and if fo, it is certainly not worth the while 
of Gentlemen, to kill, and be killed for them. However, let points 
of Honour be of what Conſideration they will they ought not to 
outweigh the Law of Goo: 1 3 
FOR Duelling is againſt the divine, as well as natural and politi- 


cal Laws. Whereever Murder is forbid, whatſoever leads or expoſes 


to it is included; and conſequently Duelling: this is the general 
N of Divines. If it be expected we ſhould be more particu- 
lar, let this Text ſtand in the Front, Gen. IX. 5, 6. Surely your Blood 
of your Lives will I require : — At the Hand of Man, at the Hand of 


every Man's Brother, will I require the Life of Man. Whoſo ſpeddeth 


Man's Blood, by Man ſball his Blood be ſhed: for in the Image of God made 
he Man. To which add, by way of Supplement, Numb. XXXV. 3 3. 
For Blood defileth the Land; and the Land cannot be cleanſed of the 
Blood that is ſhed therein, but by the Blood of him that ſhed it. I 


think this is an inconteſtable Obligation upon Magiſtrates to be ſtrict 


in puniſhing Duels; as well as upon private Men, to abſtain from 
them. Bur let it be conſidered alſo, whether the Duellers expoſing 
their Lives fo raſhly and unwarrantably as they do, tho' the Death 8 
either party ſhould not follow, is not againſt that other Text, Matth. 
IV. 7. Thou ſhalt not tempt the Lord thy God: for ſurely Duelling 
is a tempting of God's Providence. And laſtly whether the Pride 


and Paſſion of requiring ſuch Satisfaftions, be not directly contrary 


to theſe two following Laws in the New Teſtament. Rom. XII. 19. 
Avenge not your ſelves, but rather give place unto wrath: for it is 
written, Vengeance is mine; I will repay, faith the Lord. And Col. III. 
12, 13. Put on therefore, (as the Elect of God, 2 and beloved,) Bow- 
els of Mercies, Kindneſs, Humbleneſs of Mind, Meekneſs, Long-ſuffering ; 
forbearing one another, and forgiving one another, if any Man have 4 
Quarrel againſt any: even as Chriſt forgave you, ſo alſo do ye. | 

Bur without proceeding farther in preliminary Arguments, we will 
now look into what is to be found in Antiquity, which may be 
applied to the Subject: allowing (as I hope the Reader will allow 
throughout this whole Work) for my own. Ignorance, and want of 
Books and Opportunities for fuller Information. 1 


CCC 
1s Duelling had ever been practiſed aniorigh ti 
e - adit wn Id 
There is ho doubt, theſe Laws would have reached it; 
EXO PD. XX. 13. Thou ſhalt not kill. ExoD. XXI. 12. He that - 


| ſmiteth a Man, ſo that he dye, ſhall be ſurely put to Death. Nuts: 
XXXV. 20, 21. If he thruft him of Hatred, &c.—or in Enmity mite 
him with his Hand, that he dye: He that ſmote him ſhall ſurely be put 
to Death; for he is a Murderer, &c. v. 31. Te ſhall take no ſatisfacti- 
on for the Life of a Murderer. Now tho Hatred may imply an in- 
veterate Malice, yet ſtriking in Enmity may ariſe from a ſudden Quar- 
rel. And indeed, by 3 Text, it ſhould ſeem that the Law of 
Moſes would never have excuſed ſuch Duelling, (whatever elſe might 
be excuſed,) under the name of Man: ſlaughter. For in Ex 0D. XXI. 
18, 19. We read, If Men ſtriwe together, and one ſmite another, — and 
be dye not, He that wounded him was obliged to pay for his Cure, 
and his Loſs of Time. But (as in other like Caſes) v. 23. If any Miſ 
chief follow, then thou ſhalt give Life for Life; tho the quarrelli 19 
was ſudden, and the blow or wound not intended to be Roe 
And therefore, for ought -I ſee, if there was any Enmity, tho ever 
ſo ſudden, it was Malice prepence enough to make the killing Murder: 


The Roman CIVII LAW. 


Thoſe that write upon this Subject, with regard to the Senſe of the 
Civil Law thereupon, inſiſt chiefly upon (5) CoD. „ Coo. I. 15. Th. 43; 
De Gladiortbus penitus tollendit; where Conflantine | un. Cruems, 
(A. D. 325.) ordains the ſuppreſſion of ſuch Spectacles: Cruenta Spe- 
Facula in Otio (ivili & domeſticd quiete non placent ; quapropter omnind 
Gladiatores eſſe prohibemus. The Gloſs obſerves, (fays Caraffa) that Duel- 
ling is prohibited by this Text (c) Alciat quotes it (% 0, de morons 
allo againſt Duels in reneral 5 ( d) and this by the _ > 3 
Authority of the whole Current of Lawyers; Ubi Duelli. in princ. L Op. Tom. 
omnes, lays he. It is wonderful, how they com 
to be ſo much of a mind, it! the Application of a Law ſo little to 
their purpoſe: for it apparently concerns only that barbarous Diver- 
ſion which the: Romans had ſo long been uſed to, the bringing Pairs 
of Gladiators into the Theatre, to fight and kill one another, for the 
Entertainment of the Spectators. Now what has this to do with Duels 
ariſing ex odio & Inimicitid? Fought, not by way of Entertainment and 
Parade, but in an gry vindication of Honour, or revenge of Inju- 
ries; and generally fought in private too, without any Spectators but 
Seconds, and Servants, and the like? I think therefore, an Argument 
in Civil Law againſt ſuch Duels, will be better drawn from what follows. 

Carraſfa argues thus (8): * . That by the Law, (e) Caraſfa, ubi ſuprd. 1 
« there are both Civil and Criminal Actions intro 
« duced, and Judiciary Forms of proceeding ſettled to bring tlient to a 
te declarative Sentence, and that to a due Execution. Burt this, 7 


/ 


bf DvsLttthG Tir. Xt 

te larity and theſe Proviſions are ſet aſide, abandoned, ahd made veid 
te by Duelling; which being thus inconſiſtent with the obſervance of 
te Law, muſt neceſſarily be prohibited in the Intention of it. To which 
let me add, that where the Law gives no Remedy, it intends none 
ſhall be ſought for, but in a friendly manner. Again; «By the Law 
ce poſitive, (ſays he, ) every Act is prohibited, whereby Juſtice to either 
cc party may be obſtructed, or an Injury done. For which he cires 
te the Inflitutes, L. I. Tit. 1. 5 3. Juris præcepta hec ſunt, honeſtè vi- 
ce gere, alterum non lædere, ſuum cuique tribuere; The Precepts of Law 
ce (as Juſtinian here repreſents them,) are, To live. honeſtiy, To hurt no 
« body, and To do FJuſtice to all. But in Duels, it may ag ra that 
ce juſtice is not done; and He that has the better Cauſe may have the 
ce misfortune to fall before his Adverſary, for want of ſtrength or skill; 
« or by the mere uncertainty of Events: And therefore Duelling muſt 
ce be underſtood as prohibited by Lau, which would not have Inno- 
« cence to ſuffer, or any Injuſtice to prevail. He might have obſerv- 
ed too, that it is expreſlly againſt Juſtinian's ſecond Precept, Alterum non 
ledere, as well as againſt the whole tenor of Law and Jullice in general. 
I wILL add farther, that the Civil Law determines, what I hinted 
before when I ſpoke of Common Equity, that no Man ſhall be Fudge 
(f) Cov. L. 3. Tir. 5. xe in his own Cauſe. Generali Lege decernimus (f), Ne- 
9 mini ſibi eſſe Judicem; vel Jus fibi dicere debere: in 
re enim proprid iniquum admodim eff, alicui licentiam tribuere Sententiæ. 


By parity of reaſon here alſo Duelling is forbid ; the Duellers apparent- 


ly undertaking to do themſelves Juſtice, and to decide their own Cauſe, 
without applying to any third Perſon authorized to judge berwixt them. 
Ir ſomething yet more expreſs and full be required, we will look in- 


0 Kora. Coll. 6. Ti, 14, to Fuſtinian s Authentic de Armis (g). This Novel, 


r yu the making of Arms, by private 
workmen, not employed by the Government: but he declares (in the 


Preamble) the reaſon of his Law to be, * to preſerve all his Subjects 


ce unhurt; and prevent thoſe Fightings, which people preſume upon of 
« their own heads, in purſuit of their own perſonal Quarrels, and where- 


ce by they do a great deal of miſchief one to another. The Latin runs 


thus: Studemus omnes Subjefos noſtros, quorum regimen credidit nobis Deus, 
ille ſos & fie Calumnid cuſtodire; & inhibere Bella, que, per ſuam Con- 


ſiderationem ſuſcipientes, adverſus alterutros operantur Dolores. &c. And 


in a Clauſe afterwards, in the body of the Law, (Cap. 3.) it is de- 
clared, Licentia penitùs nulli dabitur, neque Civitates inhabitantibus pri- 
vatis, neque Villas incolentibus Ruſticis, Armis uti adverſus alterutros, 


neceſque præſumere. © That it ſhall not be lawful for any private Men, 


Whether in Cities or Villages, to make uſe of Arms againſt each 


ce other, and preſume upon ſuch Slaughters as uſually follow thence. 
I think this will do the Duellers buſineſs, as to the Authority of the 
Civil Law. And therefore, here I will leave it; without entring up- 
(% Coraffi, de Monom, On the two Objections raiſed by Tirrecremata and 
Track. II. C. 1. qu. 4 n. 4. Major, (b) (the one from ff. Ad Leg. Aquil: 1. 7. 
§. 4: Si quis in Colluctatione; the other from FEUp. L. 2. Tit, 27. De 

Pace 


4 g 


Saks 8 Feder Rath ig i ene Scale they are no- 
ching to the purpoſe; e eh e been ſtartecdl for the vais 
re of anſwering them, as Turrecremata, Major, and Caraffa:. do: 
W E are next to enquire, How the Gothic, and) other Governments 
tat ſucceeded to the * be with, or e have born with 
Duels of this kind. 262.2230 ViD ax elt ide 11291 
Ax p with chem, 13 Allowands: was the to Combats a 
Trial, or Purgation, (which were fou ght in public, and by the Aſſign- 9 


bor 


ment of Courts,) there was none at all given to private Duels of Re- 


venge: for in order to prevent them, care was taken to a 
and Judicial Satisfattions, by Fine, or other puniſhment, 


* che . 9372 J 


fronts as might occaſion thems 5 200 os 
Honour was to a contented. 


* Amongſt, OT NY 


It was a Law 4 chndoſandus, (i) chat He who firſt 
drew his Sword againſt another, in Anger, tho he 
gave no wound, or made no Paſs, ſnould pay Tn 
Shillings to that other, for his Preſumption only. 
And Receſuindus decreed, (H) that for givity 4 Box 
on the Ear, or a Blow on the Face, with” e open 
Hand, the Aſſailant ſhould undergo Ln Laſpes: for 
a puſb or blow with- the Bi or for a Kick) Twenty: © 
for ſtriking upon the Head, [wich a Cane, ſuppoſe, « 
Pen, tho no "_ followed, | Thirty. 800 


In the LOMBARD, Laws. 


There are Fines 5. not only" for Blows (I), but al- 
fo for reproachful words (m); as for calling a Man 
Coward, or Contented Cuckold; (the word Arga (u) ſig- 
nifies both:) And for this, the Fine was Twelve 
Shillings. 


vate 
Conſtitutions of Charlemaigne 


point legal 
Tr ſuch Af- 


BA 


(i LL wig: Ly vi. Tit. | 
4. I. 6. Ille qui prior contra 
4 uemlibet iratuseduverit Gla- 
ium, quamlibet non, 8 


ſerit X tatnen Solidos 


cutere voluit, pro a m- 
2 one ſold, dare cogendus 
eſt. [Lindenbr p. 131 I 


- (k) 1hid.1.3. — Pro Alapa, 


X flagella; pu vel 
calce I — > I 


in Capite, fi ine fu- 
_ XXX. Lo. 25 


or r any ſack Wea- 


N 74 3 
9 


(1) LL Longobard. L. I. Tir. 
6. c. 7. [ Lindenbr. p. 520.] 
(m) Ibid. Tit. 5. e. 1. [p. 
718. 

(n) Du 7 Gloſfar. v. 
* col. 319. | 


Wbat farther care was taken amongſt them, to VE up pri- 
Quarrels, and thereby to prevent Duels and Bloodſhed, by the 
as K. of Lombardy, [L. I. Tit. 37. c. 1, 2.] 


J reſerve, till we meet with them in his Conitulars, for the Government 


of his Franks alſo. But I will add here the Law 
of Lotharius to the ſame purpoſe, (o) made for the 


Lombards : Thar ſuch as were convict of being giv- 


en to Diſcord and Contention, and not keeping 
the Peace, ſhould be bound in Sureties to appear 
ar the Palace, and the King with his Council 1 
oon how to deal with them. 2\ 


By the SALIC Laws, | 


Fines were ſer fr Blows, 00 1 Tit. 19. [end. Tit. . e 


20.] And for reproachful words, ot abuſive Names 
(9) N Tit, 3 2. [Wend. Tit, 3 3.] As = _— 2 Man 
S 


(o) LL. Longs: L. I. Tir. 
37 c. „ Dsi i diſcor- 
iis & Ala ſtudere 
ſolent, & in pace vivere no- 
luerint, & inde convicti fue- 
rint, — ut per Fidejuſſores ad 
noſtrum Palatium veniant, & 


ibi cum noſtris fidelibus con- 
fideremus, quid de talibus Ho- 


minibus faciendum is + 
_ denbrog. p. "es 


(p) 3 p. me. Baluz. 
4.Wendelin. p . 
* . Ladd, p. 328. BY 
I. col. 302, 393. 
— P. 23. 
ul. 


calli 
Six 5 
teen Shillings: 


cording to the Judgm 


( Lindenbrog. p. 271: 
( Quicunque Spatham 


aut Semiſpathium eduxerit 


ad percutiendum alterum, & 
non percuſſerit, inferat Mul- 
ctæ nomine Sol. XII. [p. 


282.J 


(e) Balux. Tom. I. col. 29. 


Lind. p. 450 


(a) Balux. ib. 73. Lind. p. 


Gl Baluz. ib. 107. Lind. 


P- 4 
(x) "Lindenbr. P. 474- 


"Fs Ibid. p. 482. 


the Great, for making up Family 
mong his FRANKs and Lombards. 


(x) Catit. A. D. 779. c. 
22. Si quis pro Faid preti - 
um recipere non vult, tunc 


ad nos ſit tranſmiſſus, & nos 


$. 11. Puniſh- 
ment. 


eum dirigemus ubi damnum 


minime poſſit facere. Simili 
modo & qui pro Faida pre- 
tium ſolvere noluerit, nec 
1 exinde facere, in ta- 
i loco eum mittere volumus, 
ut pro eodem majus damnum 
non creſcat. [ Balux. I. 198.] 


(a) wy II. A. D. 80g. c. 
5. De Armis infra patriam 
non portandis, &c. Si fai- 
doſus quis fit, diſcutiatur tune 
quis è duobus contrarius be 
ut pacati ſint; & diſtrin 

tur ad Pacem, etiamſi nolue- 
rint. Et fi aliter pacificari 
nolunt, adducantur in no- 
ftram preſentiam. Et ſi ali- 
quis poſt pacificationem al- 
terum occiderit, — 2 


ilum, & manum 


juravit perdat, & 1 — uper Ban- 
num Dominicum ſolvat. ¶ Ba- 


lux. I. 424. ] 


ce compound for the Life of that Man, ſhall loſe his 5 


of. A K 60 
Do ehe Glo. -. Vulpecnla, 


Man, who had broke his Word, or by 
ed another,) an hundred and twenty 
him Hare, (or. Coward, ) two. hundred and furty 
os: for giving him the Lye, Sir hundred Panaris,- or Fife 
and ſo for divers other Reproaches, 


71 rad. 


(by, which * they underſtood a prrfidiout 
forne. baſe. fubtlery;over-reachs 
Denaris, or Threr Shillingsz:far 


Denarü ot 


in wee * 
ent of thoſe times. 
By the BURGUNDIAN alſo, 000 Ur. 6 & al 


for Blows. And Iit. 3 7. (i) it was provided, chat 
whoſoever ſhould draw a Sword er ger ſor the 
purpoſe, tho he made no Attempt wick it, ould 


pay Twelve Shillings. 
1. the ALAMANNIC, (u) Tit. 5 9. and th 


By the RipUARIAN, () Bt. 
e BAvA- 


RIAN Laws, (w) Tir. 3. for Blows given. The like 


by 


thoſe of the SaxoNs, (x) Cap. 1. and of the 


r and WERINI (p), Tit. 2. 
To theſe we may now add the preventive Laws of Canarias 


cc 
cc 
cc 
cc 
ce 
cc 


cc 


e purſuing private Hoſtilities] within 


cc 


Quarrels and Animoſities, both a: 
Ix one of them he ſpeaks chu (z) 60 Whoſo- 


ever will not accept pecuniary Satisfaction upon 
che Quarrel, ler him be ſent to Ur; and we will take 
care to diſpoſe of him, where he ſhall not be 
capable of doing Miſchief. In like manner, he 


that refuſes to pay ſuch Satisfaction, and will not 


do Juſtice, ſhall be placed by us where no far- 

ther Miſchief may enſue upon it. 

IN another thus. (a) © Againſt bearin Arms, lor 
pr Coun» 


try; ft is provided, — where ſuch Enmities 
prevail, Enquiry ſhall be made, which of the 
two Parties it is that refuſes to be reconciled ; 
and they ſhall be bound to the Peace, whether 
willing or unwilling. If they ſubmit not other- 


wiſe, let them be brought — an Us. And if 
after Pacification the one kills the other, he thall 
erjured Hand, and 


cc Pay the uſual Fine beſide to the Crown, By 2 is here ſaid, f 
loſing the perjured Hand, it appears, that 3 they were brought to 


a Pacification by Authority, 


both Parties were ſworn to. it. 
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SUCH Duels, (if ſuch there were as we are Writing of,) ending in 
the Death of either Party, were doubtleſs een as Arden | in er 


Survivor, by 


The Laws of the 8 8. 


(5) LL: iggeth. L. VI. 
Tit. 5.1. 11. Omnis Homo, 
{i voluntate, non Caſa, occi- 


Whoſoever (Ly kills a Man willi 
mere chance, (ay they). let him ufter a8 for Mut- 


ys and not by 


der. 
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Tir. X. Of DUH II iN . 


« der. And how that was, we ſee in the next Law deci Hominen, Joo oi 
to this; They were to dye for it. And fo it mould 5. % 0 ¼ . 
ſeem to be, tho upon a ſudden Quarrel: for the Law firſt cited is 
without any reſtriction, but in favour of what we call Chance-medley ; 
and all the reſt of their Laws that concern Murder, fo far as I can 
find, have no Exception that may in the leaſt” indulge ſuch ſudden 
Quarrels as end in Fighting and Death. Ado YON ct” cnc 

Now as Killing in a- Duel would have been judged as truly Mur- 
der, by theſe Laws, as any Aſſaſſination could; ſo the Acceſſories to, 
or Adviſers and Abettors of a Duel, would by the like Conſtruction 
have been puniſhable, tho not with the ſame ſeverity as the Principal. 
For they determine thus. (c) c Thoſe who are found F 
ce to have adviſed, [or excited] them to it, (ſpeak- qu cum eie confilium habu- 


iſſe reperiuntur, quamvis non 


ing of Murderers,) tho' themſelves did not give percutferint, proprer iniquum 


- . 2 ] . Conſili el; 
a Wound, ſhall, for their wicked Counſel, receive torum ius publics extent, 


cc two hundred Laſhes publickly, have their Heads Jr ae ee inflger 
e Shawen, and pay fifty Shillings to the neareſt of provimis occifi parentibus yo 


ec kin to the Perſon Slain; and if not able to lantur; aut fl non habuerint 
| ; 3 | 1 unde com ponant, perenniter 
cc pay, be delivered up to them in perpetual Ser- fervituri tradantur. Id. p. 
cc ꝓꝙitude. n 
FES following Laws alſo amongſt 

Pay ann Br. The FRANK 5s 


7 o 


92. 


AP 


a) 


£ 


nn. 


c 


* 


May be applicable to our purpoſe, as prohibiting or puniſhing ſuch 
Murder as that in Duels would have been accounted. 
IN a Capitular of Charlemaigne (d), | A. D. 789. ( cab 1 4. Ani. e. 6x. 
We read as follows. Let no Slaughters be com- lem. ut Homicidia infra Pa- 

1 Vl 0 : x | triam, — nec caus{ Ultionis, 
e mitted in our Country, either in the way of Re- nec Avuitiz, nec latrocinan- 

| 2 a : a | k di, non fiant. Et ubicunque 
cc venge,' or for Avarice, or in Robberies. If any inveata fuerint, 2 Judicibus 


e, ſuch be, ler chem be puniſhed by our Judges, Jon ments ions 


noſtro mandato vindicentur. 

« atcorditig to Law, and to our Commandment, T. z penny Home, jp 
And ier no Man be Slain, but by due Sentence and n, 236. Golaþ. r. 3. . 
ce Rxecutium f Luhn. 

2 another, of the Emp. Lewis the Pious, A. D. (e) Capir. I. h. Ani, c. 7. 

' $19. it is determined thus: (e) That whoſoever ui att ing cant in. 
ſhould kill a Man, either upon 4 ſlight provocation, Tieeri, Wigildam cjus his 
or without provocation at all ** pay the Were- — . 2 

gild of the Perſon ſlain to his Relations; and alſo tim winter ad quantum 

be ſent into Baniſoment during the Sovereign's plea- r 

ſure; but without Confiſcation of Eſtate. I leave * T. T. col. 600] 


it to be conſidered, whether moſt of the Duels that happen, are not | | 
upon very ſlight Provocations ; ſuch as a Wiſe Man would be aſhamed 1 
of in cool Blood, and a Man of any Temper would eaſily put up. | 


Amongſt the ENGLISH SAXONS, 


We have a Statute of K. Ina, wherein it was or- Ga IB. c 6. K | 4 
dained, chat (F) if any perſon fought within the yerdz: omnem hum Here» | = 


b 
| 
1 


—— —- —— — " 
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Of DUztLLiNG N 
dittem; & in Regis f ar Verge of the Palace, he ſhould loſe his whole E- 


bitrio, poſſideat vitam, an non 


poſſideat. Si quis in Tempio ſtate, and be at the King's mercy for Life or Death: 


& ilios 60 emendet pro Wi- If in 4 Church, the penalty Was an hundred and 
melo Graph . twenty Shillings, | to the King, I ſuppoſe: and 
am. 1 Neale. p. 16. Brompton adds Sixty more, by way of Fine; proba- 
Brompton. p. 76. bly, to the Biſhop; for ſuch, according to Somner, 
was the Vita Epiſcopi, as the larger Summ was the uſual Fine to the 
Crown.] And tho' the Fight was in the open Fields, the Wita, or Pe- 
nalty ſhould be an hundred and twenty Shillings, This laſt reaches ſtrong- 


ly to the common caſe of Duels. 


e 120 Sol. mulctetur, 


ie) $i quis in Regia Utbe. IN che Conſtitutions of Athelred, A. D. 1 oog. 
vel in vicinia ejus pugnet— We have this: (g) That whoſoever fought within 


vitam ſuam perdat, niſi Rex 


ei permittere velit, ut Capi- the City where the King reſided, or in the Neigh- 


tis æſtimationis ſolutionem 


ſolvere poſſit. { Wilkins, p. bourhood thereof, ſhould dye for it, unleſs the King 
1119 would accept of his Weregild to redeem his Life. 


Ir may be obſerved, that theſe two Laws ſpeak of fighting, whether 


either Party were ſlain, or not. 


I MUST acknowledge, there has been but little that I thought 
worth the while to produce from Antiquity upoh this laſt Title, and 
ſome of the preceding ones: but I was unwilling wholly to neglect 
them; becauſe they entered into the general Scheme I propoſed in 
Print ſome years ago; and would have made a reaſonable Figure in 
proportion, if Opportunity and other Conveniences had enabled me to 


take in the modern, as well as ancient Laws, upon the Heads that have 


been conſidered in this work, which was at firſt intended. 


Max God have the Glory, and the Public ſome Benefit from what 
I have been able to do: May the Government be excited hereby to 
improve their Laws againſt Profaneneſs and Immorality ; and others re- 


ceive a Spirit and Encouragement to put ſuch Laws in vigorous Execu- 


O 


tion; that there may be no ſuch thing to endanger gur Country, or 
diſgrace it, as Vice unpuniſhed and prevailing. * 
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Or Explication of Words and Terms; including 
an Account of the ſeveral Codes, or Bodies of 
Laws of the middle Ages; with the Situation 
of Countries and People whoſe Cuſtoms are 
cred mms Wor 5... 
EST 
A. 


is B O LITION, in the Civil Law is the extinction of a Crime 


by the Court's giving leave to drop the Proſecution depending. 


Adſcriptitii Glebe 3 vid. p. 298. and in the next page here, v. Aldius. 
| ALAMANNIC Laws. The Alamanni were Inhabitants of the Dutchy 


of Schwaben, or Suabia, in Germany. Baudrand. Lexic. Geogr.] And 


from the cuſtoms of their Country, theſe Laws were firſt drawn u 
for them in writing by Thierry K. of Auſtraſia, (Son of Clouis the 
| Great, K. of France, who had ſubdued them, ) about the year of our 
Lord 512, at Chaalons; adding, abrogating, or changing as he ſaw 
fir. But they were afterwards reviſed by Clotaire II; and with great 
Alterations for the better, reviſed again by Dagobert I, King of 
France, (the Son of Clotaire,) A. D. 630, [ Herold. in Prof. ad LL. 
Salic. Spelman. Du Fre ſue. Baluz. Tom. I. col. R e 
Aldius, Aldia; the ſame with Litus, Lita; only that the former Terms 
Vere uſed in Italy, the latter in France and Germany. They were a fort of 
Servants; but peculiar, and diſtinguiſhed from Slaves; as of better 
Rank, and higher Eſtimation if any of them were killed, maimed, or o- 
therwiſe injured. ¶ Du Freſue] Their condition is deſcribed in general, 
as betwixt that of an abſolute Freeman and a Slave; and that what dif- 
ference there is betwixt a Nobleman, or Gentleman, and an ordinary 
Freeman, the fame is in the caſe of an Aldius or Litus and a Slave. 
[Wendelin.] Bur ſtill we are at a loſs for a more particular Idea of 
this ſort of Servants. Spelman repreſents the Litus as an hired Ser- 
vant ; | videtur eſſe Servus dedititius, utpote qui ſe pretio mancipa- 
vit.] And this, I acknowledge, pleaſed me ſo well, that in ſome 
places of this work, I have ſo rendered Aldius and Lita: nor am 
I ſill ſatified, but that there may be ſuch an Analogy in their 
Condition to Hired Servants amongſt us, as may anſwer an Engliſh 
Reader's purpoſe in judging of thoſe Laws. But it is not exact 
ſtill, The Lombard Laws, in one place, [L. I. Tit. 30. c. 5. ] ex- 
plain Aldia, by a Servant Maid whoſe Mother was a Free- woman, tho 
Res Father (probably) a Slave. Du Freſne deſcribes an Aldius, as a 
Freed. man who yet ſerves his Patron; A Freed-man, made ſo with a Reſerve, 
EN | or 


dr Impoſition of certain Services: A Litus, (who, as was ſaid at firſt; 
is of the ſame import wich Aldius,) as Colonus adſcriptitius Glebe, 
qui in publicis ut privatis, Fiſcis, ſeu prediis degit. Alſeriptitius Gle- 
be being a Roman Term, we mult ſee what the Romans meant by 
it: and They, as Cujacius tells us, meant one confined to the Culture 
of a particular Furm, but in the Quality of a Servant; ſo that, what- 
ever he had, was in property his Lord's: and ſuch a Colonus was fo 
tied to the Farm, that if that Eſtate were alienated, the property of 
him went along with it. Wendel gives us 2 Notion ſomething dif- 
ferent, upon the word Litus: © That thoſe of the People whom a Con- 
ce querour ſuffered to live where they were, allowing them their little 
cc Fields and the meaner ſort of Farms, (while the better, it's likely, 
were divided among their Souldiers, and the owners of them enſla- 
ved,) © but with a reſerve of Service at Command, and certain yearly 
ce Præſlations, (a Rent in one kind or other,) were called Liti. And 
he makes a Parallel of the Gibeonites under the Iſraelites, and the 
Helotes under the Spartans. But he farther tells us, that theſe Liti 
or Lidi, were of the Number of thoſe Servants, whom Tacitus de- 
ſcribes among the Germans in his time. Let us look therefore in- 
to that Paſſage of Tacitus, De Moribus Germanor. c. 25. Servis, non 
in noſtrum morem deſcriptis per familiam in Miniſteriis utuntur. Suam 
quiſque ſedem, ſuos Penates regit. Frumenti modum Dominus, aut Pe- 
coris, aut veſtis, ut Colono injungit : & Servus hattenus' paret. — Li- 
berti non multum ſupra Servos ſunt. © They don't uſe their Servants, 
« as we do ours, in domeſtic or Family Offices: Each of them 
ce has his own Cottage, and governs his own Houſhold. The 
ce Maſter, or Lord, impoſes upon him an | annual] Tribute, 
« of ſo much Corn, or Cattle, or home-wrought Cloathing, as 
ce upon a Tenant; and the other ſubmits to it. The condition of 
ce a Freed-man is not much ſuperior to ſuch a Servant. By this 
one would think, the Aldius or Litus was little worſe than an or- 
dinary Tenant among us: but they ſeem (by what Wendelin refers 
to in the Salic Laws, Tit. 30.) to have owed a perſonal Service too; 
as following their Lord to the Wars. I have given the. beſt Light 
I can upon this matter; tho no clear and uniform Deſcription can be 
made from it. I leave our Lawyers to Judge, how near it came to 
Tenure in Villenage, or any other Tenure known amongſt our ſelves. 
{Du Freſne. Spelm. Gloſſ. Wendelini Gloſſ. ad LL. Salicas ],. 
Aldiones; tho' ſometimes uſed for Aldii, were properly their Sons or 
Children, | Spelman.] of Svadl 7. RPE 
Allodium; A Man's own Land ec. which he poſſeſſeth merely in his 
own Right; without acknowledgment of any Service or payment of 
any Rent to another. Cowell. N 5 | 
Amobyr ; (in the Welſs Laws;) vid. p. 7. 
Anagriph; (Lombard Laws) from Ana, ſola, or fmgularis, & Grip, or 
Griff, compreſſio ; the Compreſſion, or Enjoyment: of a ſingle Wo- 
man, whether Maid or Widow. Selm. ]. . 
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Ancilla; 
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Ancilla ruſlicana ; vid p. J 3: (Hifun Lawsz) Margent“ iW 6 
Ancilla veſtiaria; vid. 4 17. (Alam. Laws. 


ANGLIORUM & WERINORUM Leger. The Anglii were the N 


rants of Thuringia, (or rather Miſnia, if with DwFreſtir's Geographers 


we place them upon the Eibe) u er Savon): and from à Co- 


lomy of this People, among che reſt of our ! Saxon! Invaders, we re- 
ceived the name of Anglia, or England. The Parint are placed by 
Baudrand, &c. in the Dutchy of MeHMenbirg,” about Roffoch, upon 
che River Marne. But this is at a great diſtance from the Country 
which nom bears the name of Thuringia: whereas the Angli and 
be Hrrini ſeem, by the Conjunction of their Laws to ha e been 
dcontiguous in their Situation. Spelman: perhaps may Tove this, where 
»'he fa ys, [v. Lex Saronum, chat the ancient "SAX" of Germany, were 
lin ba called Thuringi: and if ſo; Thurmgia'tnay be extended, 
in choſe early times, as far as Sax- Lob 


| enburg; Which does indeed 
border upon Mecklenburg, and is upon the Elbe too. However this 
be, theſe Laws are faid to have been the ſame, by which our En- 
. (Anceſtors were governed before they cim hither; and they 
vere afterwards confirmed to thoſe they left behind Witt 2 the Emp. | 
Obarlen the Great: Du Freſue. Baudrand. wore if 

ane 85 _ Auro; ei N "Of 377 162. 

B.. 6 
| hamm "Ay Bannum Dominicum; A ſtated Fine pa 1 8 
or to the Crown, for breach of che Laws; i. e. o n any public Edict: 
for Bammum, in its primary uſe and ſignification, was a Statute, Law, 
or Edict publickly proclaimed; and from thence came to be appli- 
ed to the Penalty for contempt of ſuch an Edict. The 4 fre- 

quently occurs in tre Laws of Charlemaigne, and his Succeſſors; and 
wie meet with it alſo in the German-Saxon, and Frifian, [Du Freſne.] 

Baſilica, or Baſilicon; Baud Libri. The Code of Laws uſed in the 

Eaſtern Chriſtian Empire; divided into ſixty Books; and compiled 
out of Fuſtinian's Inſtitutions, Digeſt, Code, 0 Novels, and 
the Edicts of the Emperours after him, with ſuch Alterations and Ad- 
ditions as were thought proper. This work was begun by the Emp. 

Baſilius Macedo; but finiſhed and publiſhed by his Son Leo Philoſop thus, 

about the Year 886; reviſed again, and the laſt hand put to it, by 

canin VIII. Porphyrogenitus, the Son of Leo. [Notitia TW: vet. 
reliquiar. Corp. Jur. Civ. — 5 refixa, Edit. Van Leewwen.) . 

B AVARIAN Laws. were drawn up. in writing for that Peo- 
ple, out of their ancient cuſtoms, (ſo far as was conſiſtent with Chri- 
flianit 7,) with proper 4 Additions and Alterations, by K. Thierry, A. D. 
Fr 2 at the fame time that he drew up the Alamamic, 8c. But a 


reviſal 


| 


— . 


Calummia, Calonniari; (Civil L.) vid. p. 104. 


4 Cingulum amittere. * ſigniftes Dignity, Magiſtracy, or Honour; 


* s CLOSS AR V. 
1 DEE aby. Childebert II, e e me 
AA. 40300 8 nd:finiſhed. by his Couſim Clotains Il, : of auc 
(who died A. D. 6 28.) This Reviſal however Was; not ſo complear, 
as to prevent another by Dagobert I, (the Son of Clotairt,) in che 
ſecond year of his Reign, 1 Baluzius,)) A. D. 6303. wherein he 

corrected and amended them to great, advantage. But the Decre 
tum of Taſfilo, D. of Bavaria, A. D. 77a, Was afterwards. added 
to chem; and ſome few: other Articles by ee the Great. D 
Freſne. Selm, Baluz, Tom. I. col. & * % 6 nt 

Bort magad, (Friſi dan Laws ;) wid. p. 3.2. Margent., Ural is encilla; ; 
and Bort, or Bord, the, lame as Domus in che old Saxon Language: 
[ Spelm, Du Freſws,]. 


BURGUNDIAN, Laws: 15 88 * Lex, \Gandebade..  Gundebal- 


da, &c. from the Author. of them, Guntebald K. of Burgund who, 
as the Preamble certifies, drew. them up and publiſhed- them 2 2 9th. 
of March, in che ſecond year of his Reign; but when that was, is 
ſtill a Queſtion. He entered upon the. Succeſſion of Bur undy, in 
Con unction with his three Brothers, A. D. 473, fays Co Collier: bur but 
in this State of chings, his Authority was hardly great enough to 
impoſe Laws upon the whole Country. In 477, according to Me- 
⁊eray, He pn his next Brother deſtroyed the two younger, and 
ſhared all Burgundy betwixt them: but whether this Partition would 
give him Authority angeht I doubt. In 501, he got rid of his 
ſecond. Brother alſo; and thereby. remained ſole King, to his Death, 
which happened A. D. 516. I am inclined to believe he began the 
Account of his Reign from the Year 501; and then the date of his 
Laws will fall A. B. 503: but if care it muſt be eicher 475 


r 475. 


5 * 
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In Capillo; (Feudal and Lombard Laws;) A young Woman unmarried, 
and, remaining in her Fathet's or Brocher's bouſe:: forifach were ue 
to go with their Hair looſe, and hanging down. behind; whereas 
married Women either tied it up in Knots, or or Wore Headdloaths 
alſo. [Du Freſne. Spelman.) 

Capitale, lo far as the Laws in this work are exmctrned is beſt deſcrib- 
ed by Wendelin ; The principal demanded, or the value of it: 
as of things fold, taken away, ſto len, corrupted, or deſtroyed : 
when ſuch a thing cannot. be reſtored, the value of it is ſignified 
by Capitale. So we ſometimes find it uſed for the Weregild, and in 
general for Damages. [Wendelin. Du Freſne.] 


Ceorliſcus, Ceorlus, Ceorlman; A Country Fellow, a Churl. Sommer.] 


Childwite; (Engl. Sax.) vid. p. 33. The cuſtom is ſtill continued in 
the Mannor of Writtle in Eſſex (or was when Cowell wrote ;) that the 
reputed Father of a Baſtard is to pay as a Fine to the Lord 35 4d, 
and under the very Name of Childwite. [Cowell. Coke's Inft.] 


and 
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Magiſtraty. D N ach yd yo bur % kind 
app, ran operly,..4 Pair o abSpocks; bur ra ia\greitenaticude 
br dle. Ages, for a Priſon. [Du . 119. 01, molev 


Gia ciner; * Vid p. 2% //%c0% 11g 2 ach ee w 2 2c aff 101 


Onſcritioners:(Ginikianrg), Sade or Gb tions under Hand, fbr 
the Performance of Contracts... — 1 ach) vas og 
Cottiones, Cacioves; Vagabond Rogues, Cheatz and Pilar. [Db Brefhe.] 
CrROTDNA Ss: (ſtill Crotone;) A. City of Inaly, in che fartlti Caſaltia, 

upon the Ionian Sea, about 6 miles Rem Cape delk Colonne. Baulrams. 
cu Ans; Inhabitants of Cume, now Foia nuowa;. 22 City of. folipic 

tie leſſer Aſſas upon the Gulf of Smyrna. ;.. — ST 
Curtis Toes) the Court, che King's Pa 


— Fine dur 
Wes D. 0 28) TRI TM | br 145 chuwoe. 
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blie auſes and Inte eſts ofa he City. He w⸗ Oe 
[ores 2 8 png I and was 570 to oC er D is e Reste 
che Infolence "of the Commonakty, . or inferiour ets ; "Pt Fat th 
Feamen, and Merchants; hear che comp ain ts of. limite | Pellet 5 
due, their Relief. 105 Freſne.] 9 1 Fe TO % VII WE — 
Dog ſor Eeclefie, was in like manner to 1 "2 vis | ant He to te gd 
a Order and HWY of the Church he belonged to. Heb was "ſome 3 
0 che! narure 105 out cee nee,; 5 but! not alto, ether ; for he Was a 
ao of Magiſtrate there, at leaſt an Advocgte, and ſoqnetimes| Hofen Gut 
of of che Cler 5 to that Church; en thoſe days, ete ore 
. 'or two, elpecially"in a Churches g Fa large ge Foun Os . 
Denarius, ( Nene, ;) vid. | Solidur. 5 8 In 8 TOTT _ 4551 | 
Denarius Romanus I * Roman Penny. A Sitvee « Son.” Fe even o f hem 
went to the Ounce, fa ays Hendel; . 6100 4 LL. Saſic.] If io 5 reck- 
| oning : an ounce of Silver at 5s, the Jenarius miiſt have been lome- 
What better chan 84 of dut Money; (even of chem at 844% z making 
45 1344.) Emmius lays, the Roman Penny was more this ah Attic 
Drachm, (which Was 741 ) o as that 7 Denarii Were ee to 8 of choſe 
' Drachms. Now 8 of theſe Drachms make Fs Engliſh ; and 7 Denatii 45 


\ 


above, 4s 11d. 2. [Emmins, de Rehuſp. Gral, Parte I. p. 338. Fab. Ekx. ] 


Thus Wendelin and He ate pretty near agreed * the value of the 
Roman Penny, And yer the common Computa nok i it, is at 74 +. 
1 believe both Accounts are true, with telpedt to differer ent EE 100 
| i think. Dr. Kennet has. well reconciled them, enn — 
The old Roman Denarius, during the Commonwealtli, “ 2 = 
weigh! d the 7th. p art of an Gundez in value, of our Money, | te. 
But the new Jengrius, which came up in the time of 
y Claudius, or a little before, (and by which . 
are generally made,)' weighed , exattly an Attic Drachm'; & 74 7: 
(the Greek writers treating the one and the 6thet 5s regu ( pow 
valent; worth i in An . 
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3 bam, (Saliens;) a filver Coin: 40 cf them, to'rhe Shilling vad aß 

3 | | pears over and over by the Computations in their La 11: 
muulli plainly ews the Penny to have beetf be gqu- . 2 

valent to our | MAE N 4 1 eli $ 10 IL A I bhieai 15 va. 
For he ſays it was the fifth part of a Dram of Silvet: ſo chat i Silver) 
be ar 37 m Ounce, x Ditun (che arb part ef it) being ydl f dhe, 

Salic Penny (the fifth part of a Dram, )) muſt be 1d. 2114 
Ad de, 1 oppo, ic continued, ill "Lows 'che"Pima ooduced 
their Shilling from 40 Pence to 12: and then, tho the Shilling) 
1 was lowered; the Penny muſt be doubled; according te Du Freſues 
| | | Author, who mak es it ie e | 2211 010 il e FL 4: 162 

The 20" part of an Ounce; which (at 5s per Ounte) is 3 d. 

Sommer, and Lambard, was of our Money 5 e + 
Lanbard ſays, that the 240 pence, which made a Saxon pound, will 
make 720 of ours; chat is, juſt three times as much. 7 
Deportation, was an uſual Roman puniſhment; and ſtiled Capital, becauſe 
it deprived a Man of all the Privileges of a Roman Citizen. Ir 
Was a perpetual Baniſhment: Depprianon i always perpetual, fays 
the Law. [ F. De Interdittic, &c. J. 18.] The ſtricteſt ſort of it, was 
to ſome remote Iſland, where he was to ſpend his Days; and if he 
went out of it, he was to ſuffer, Death. [ Ff: De penbs. I. 4.] The 
perſon under Sentence was put on board a. Ship, in Chains, and 
certain public Officers ſent with him, to ſee him landed where he 
was to be, | Calv. Lexic. Furid.] He immediately loſt his Citizen- 
ſhip of Rome, (or in other terms, his Civil Freedom;) and could nei- 
ther make a Vill, nor enjoy a Legacy, nor make over in Truſt, nor 
have any Advantage by the Laws of his Country, nor appoint bis Heir: 
| i he gained any thing, during his Exile, by Donation, Merchandiſe, 
hel ſtill his natural Rights, ſo that he 
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the Coſts of a Suit or Proſecution; as Capitale does the Ky, Va- 
| Tue of the Cauſe, the thing it ſelf in q 


Dilatura may be derived from Dilatio; beca 


the 


rr 


arriage. 
Theſe 
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Theſe might be increaſed after Marriage; or originally given then: 
ante Nuptiar; What was after, propter Nuptiat. ¶ Colv. Lexic. Jur.] 
II But more properly, Donatio, ante or Propter Nuptias, Was a: oyuture, 
ſettled by the Man upon the Woman, in conſidetation of Marriage, 
and as a Security for her Portion. In this ſhe had a Property, (but 
not the growing profits of it, as her Husband had of the Portion, ) 
during the continuance of the Marriage. ¶ Dr. Wood's New Inflir. 
of the Civil Law, p. 54, 138, 139, ec. ] The general Rule was, 
that upon Diſſolution of the Marriage by Divorce, the Portion 
went back to the Woman, or the Joynture (which was her Secu- 
rity for it) might be entred upon; and upon repaying the Por- 
tion, * * Was diſſolved of Courſe. But in certain Caſes, 
| where either Party was Criminal, the Law made different Diſpoſi- 
tions, by way of forfeiture; as appears in this work. 
Dos, was the Woman's Portion, given to the Husband by her Pa- 


rents or Relations, in conſideration of the Marriage, (or brought 


by her in her 'own Right,) to ſupport the Charge of a Married 


Life. How this was diſpoſed" of during the _— „ or upon 


diſſolution of it by Divorce, ſee the foregoing Article [ Donatio.] 
If the diſſolution was by her Death, it went back, in ſtrictneſs of 


Law, to her Kindred, tho there was Ifſue living; (becauſe it was 


given toward the Charge of a Married State, and not for the E- 
ducation of Children; ) unleſs otherwiſe agreed before or after Mar- 
riage. But obſerve withall, that (whatever ſhe could call her own,) 
ſhe was not obliged to bring her whole Subſtance as a Portion to 
her Husband; but ſo much only as was agreed on; and might 
retain' part of her Goods or Fortune, (which was then called Para- 
phernalia,) wherein he had no Intereſt 3 for ſhe might diſpoſe of 


them without his Conſent. The Law of England is very different 


in theſe things : and particularly, with us, the Dos, or Dowry, is not 


her Portion; but the Thirds of her Husband's Eſtate, which ſhe 


may claim after his Deceaſe, if ſhe has not an equivalent Settle- 
ment by way of Joynture. [Dr. Wood. p. 53. 139, 140, 141.] 
Drachm (Attic;) is generally agreed to be, of our Money, — 79. 4. 
Druchte, (in the a. Laws,) is a Woman Eſpouſed, but the Marriage 

not conſummated. |[Spelm.]J | 

| | E 

Edictum perpetuum, Prætorum, or Hadriani; The Edicts of the Roman 

Prætors ſucceſſively, 7 into a Body, and publiſhed with a 


freſh Sanction by Order of the Emp. Hadrian, and ſtiled in com- 


mon uſe as above. vid. p- 15: 

Euva; Law, Cuſtom, or Conſtitution. ny A VE 

Exilium, Exile; (Roman Law ;) tho in the general ſenſe, it will reach the 

| Caſe of Relegation, is yet uſually reſtrained to Deportation. | Calw. 

Extra Ordinem pena, (Civil Law z) is a 1 inflicted at diſcre- 
tion by the Magiſtrate, not ding Jum elf down to any legal . 

. * 
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eld Penalty: fo chat it might be either ſeerrr or wilder than the le: 
gal Puniſhment, according as Circumſtances required: and might alſo 
be inflicted in Caſes, where the Fact is unlawful; and conſequently 
in its nature puniſhable, but the Law has not determined how it ſhall 
be puniſhed. However, theſe made no obligatory precedent for the 
future; tho they might ſerve their Courts for precedents in general; 
becauſe not authorized by any expreſs Lac. 


Faida, a capital Fewd. A word well known amongſt the Germans, ſays 
B. Rhenanus in Du Freſue: but we find it uſed in the Lombard, as 
well as the Frank and German Laws. It was a private Enmity, or 
open Hoſtility rather, taken up by all the Kindred of a Family, to 
revenge the Slaughter of (or other notorious Injury done to) any of 

them, by killing the injurious perſon, or any of his Family, when 
opportunity ſerved. {Du Freſne.] 6, by 

Faidam requirere ; vid. p. 66. TRL. 

FEUDAL Law. To what People it owes its original, is ſomewhar 

uncertain ; whether to the Germans, Franks, or Lombards, (for it pre- 

vailed amongſt all of them) but moſt probably the firſt. The oc- 
caſion that produced it, was the warlike ſtate of Affairs among the 

Princes of thoſe times and Nations: who to oblige their great Men, 

and to have them ready with a ſufficient Force whenever they want- 

ed them, politickly gave to each an entire Country, (eſpecially up- 
on their Frontiers, ) on condition of defending it, and aiding them 

(when called) in military ſervice otherwiſe. This Tract of Land was 

to be parcelled out by the new Lord into many leſſer Eſtates, to be 

granted to each of the Soldiers that had well behaved themſelves, in 
proportion to their Rank and Merit, upon the like conditions of 

Homage, Fidelity, and military or other Services : and thus, as the 

Prince could command the chief Feudatary to ſerve him, fo could He 

call out the Vaſſals under him to attend and ſerve too; ſo that there 

was always a good Body of Men ready at a little warning. Theſe 

Eſtates were * * Feuda, Fiefs; and were a ſort of ſtanding Pen- 

ſions or Salaries to thoſe that held them, for the Services they were 

to do to their Lord; who alſo received out of them certain Tributes 
or Subſidies, and other occaſional Advantages. They were granted 
at firſt only for a time, or at pleaſure, or for Life; and were after- 

wards made hereditary, the conditions ſtill deſcending with the E- 

ſtate: but they might be forfeited upon many cauſes of Ingratitude 

or Infidelity, as appears by what we have cited in this work. The 
time when theſe Feudal Cuſtoms or Laws began, is yet more un- 
certain than where, Tis agreed they were very ancient; and remain- 
ed in a traditionary way, till Gerardus Niger and Obertus de Orto drew 
them up in writing, (the firſt two Books of them, ) as we have them 
now, at the command of the Emp. Frederic Barbaroſſa about the 
year 1170: but the particulars in them were growing from time 
to time; and as many Princes before that Reign had made Addi- 
tions 
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oi 4875 be choughre by 
d ro. ſtop. at: but the Antiquity. af their, origi 
pendix to the Civil Law, have given me the liberty of making uſe 
CCC 
Fief, [Feudum.] This is ſufficiently. (for out purpoſe) explained in the 
Forbattutus ; is the Aggreſſor ſlain by a Perſon in his own Defence, or by 
others in defence of a Perſon aſſaulted: in which caſe he deſerved his 


— 


Death, and no Compenſation was required in Law for it. [Du Freſue.] 
Trea; A young Woman under the care and Authority of 4 Guardian. 


Du Freſne.] 0 


Freda; A Fine to the Crown for breach of the public Peace. [Du Freſne.] 
FRISIAN Laws. The Friſons poſſeſſed that part of the lower Germa- 
ny, or Belgium, which extends from the mah 

of the Rhine; comprehending He the Lordſhip of Groningen, 


th of the Veſer to that 


(both under the name of Frifia Occidemalis,) and the Counties of 
Embden and Oldenburg, (called Frifia Orientalis.) Laubach is a little 
| River, that ſeparates Wef-Friſe from Groningen. Baudrand. Sanſon.] 
They had Laws given them by Harold K. of Denmark, about the 
year of Chriſt 284. Bur Lindenbrog inſiſts upon it, that thoſe which 
he has inferred in his Code, are more ancient by above two hun- 


dred years; for he fays, the Parchment of the, Manuſcript, and the 


«writing appear to be older than tlie time of Charles the Great, [Spel- 
man. Lindenbrog. in Proleg.] DEE 1 
Fulfreales. vid. p. 118. 


 Fuftigation; a Beating with Clubs or Cudgels. 


G 


Gaſtaldius; a Baillif of a Mannor, or Steward of an Eſtate; who ſome- 
times had Juriſdiction there, as an inferior Magiſtrate, to adminiſter 


Juſtice to the ordinary People. [Du Freſne.] 


 Gyneceum, Genetium, [Tuveuxiio 3] Was properly an inner and retired Room 


in the Houſe, where the Women were kept to works of Houſewifery, 
(as ſowing, ſpinning, weaving, &c.) and kept apart from Men. 


' [Spelman.] But it came at — to ſignify a ſort of public Work- 


houſe, or Houſe of Correction for ill Women, and Criminals of the 
other Sex too: for Princes and Lords of Mannors had them upon 
their Eſtates, and Mer, as well as Women, were {ent to them, ac- 
cording to Du Freſne. And laſt of all, the Abuſes of theſe * 
either from the mixture of Men and Women, who were not charged 
with overmuch Virtue, or from the arbitrary Lewdneſs of the Ma- 
ſters of them, brought them under the diſrepure of -Bawdy-Houſes, 
(as in the Lombard Laws;) and Women were put in there, to be pu- 
niſhed for one luſtful Miſcarriage by a ſort of neceſſary Proſtitution. 
[Du Freſne.] But when we read (as in the Alamannic,) of Ancilla 
[or Puella] de Gyneceo, a Servant in the Gyneceum, we are to * 
; ſtan 
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that employed! in the” geniteler zal crete polrk woe 
Healsfang 3 Engl. Saxons) in its firſt ſignification was the Pillory;, om 
halr Collum, and ang Prehenſio. But by 9 it came allo, co 
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Horſe with his Furniture. [Somner, Spelman]. ..- 
Hozr DHA. The Welſh Laws, or thoſe of Prince Hol Dha, i. e. 
| Hel the Good. Our Brittons, being driven by their Saxon invaders 


Hamphire,) it is ſuppoſed to have been as much as the yalue of a 


2 
7 
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into Wales, maintained their Liberty and their ancient Cuſtoms there. 


But about the year 914, this Hoel their Prince, in a End Aſſembly 


of his Clergy and People, at a place then famous, called 1 


ar Taf, (The white Houſe, on the River Taf, in Caermart henſtire, 
South-Wales,) aboliſhed their old Cuſtomary Laws, and made theſe 


new ones for them: which prevailed till the ae having brought 


them into SubjeCtion, impoſed their own; partly. tn the time of Ed- 
ward I, (about the year x 284,) but more abſolutely under Henry 
VIII. [Spelman.] mM Troll ee Aer Lo 
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Infamy (Legal, ) was a common Puniſhment amongſt the Romans. There 
was indeed (as there is ſtill) an Infamy of Fact, which followed up- 
on any Actions evidently baſe or wicked, in the opinions of wiſe and 

good Men, tho the Law made no Declaration. But this is not what 
we mean: It was an Infamy of Lau; where the Law its ſelf brand- 


ed a Perſon as Infamous for ſuch and ſuch Facts. And this (1) by 


general Declarations of ſuch Perſons to be Infamous without any par- 
ticular Sentence declarative; as if a Man turned Stage-Player for gain, 
or practiſed Bawdry, S. (2) By Judicial Sentence; when he was 
convict in Court of a Crime which had legal Infamy annexed to it; 


as Theft, Fraud, Adultery, Exceſſive Uſury, ec. Or (3) By the na- 
ture of the Puniſhment, which might be Inflicted without Judicial 


| Proceſs; as when a Soldier was caſhiered for Cowardice. The Ef- 
fect of legal Infamy was, that thoſe who were under it were inca- 
pable of Dignities and Honours; and could neither be Judges, nor 
Advocates, nor Witneſſes, nor Heirs by a Will: but liable how- 
ever to have burdenſome Offices impoſed upon them; for elle they 
would, in ſome reſpect, enjoy a privilege, inſtead of ſuffering a 
Puniſhment. Dr. Wood.] . | 
Inſcribere, Inſcriptio; (Civil Law.) wid. p. 103, & 222. 
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_ find it in a mote favourable: ſerie; for one kept” Hitfe as 3 Serbant 
N Family, 10 weave Täpeſtry, 0 w, or ih, according to 

ere ior and inferior Rank ; 
polite works of Huſe- 
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us ut fav generll Senſs;) Offences. ot pf 14. 

Jure Eutranei; (Gol Law y in ptofccuridn of Aduheric, a pa. 
Tre Mariti; (Civil Law;): in cions of Adultety; +itip. xb 1. 
Tor Narews| & ns, (in a general 
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Lali, 5 (tk my Sax N A Tem beoght "Y thy land by "the D 


"Danes; : 
| compounde, "of Lah, Law, and 5. Hie, violation; Fc uled to lig- 
nißy a certain Fine that was paid amongſt them” br violat; the Laws: 
be Danes; when they came hither, Kg rg mixt ſerelement and 
— Juriſdiction wich our Saxons : and ea 


| uch Regulations as had been ag greed, u 5 ſeveral Articles, by rhe 


Treaty be etwixt Alfred and Gatlin 0 6 en mentioned i in this work. 
imes, was to conſider 


Now the way of the Saxons in puniſhing 


each Crime diſtintly'with its own p articulit Fine, | lays 5 elan 
and this e called Wita: but the 
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Fine, differing only accordin ng to the 


- moſt all Crimes the leſſer ones however 3 And Joe hag che name 


ol Labſire. Sommer gives the Propertion of the Labhſſue to the Rank 
of che Offender thus. For a 1 5 Gt 12 1 a Gentlemen, it 
: eir hold that . 1.4157 5. 6d. 

it was hve of their 


Was nine 1 oj and a at 6 half of 


neaner per a on. Tuche or ras; er 207 e ing | Spelman. Salk 
Lowe, 8 Law 105 is in e the "Cine of tradin Faid 
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LESsBOs; An Iſland in N Sea 1 Roll now call- 


ed Metellino, from Mi: ole the chief City. 1 7 


Libra ; ; (che Roman pound; ) weighed 5256 Eng iſh Grains. [Greever 
of the Roman Denarius.] Allowing Gold, therefore, at 2d a Grain 
with us, the Roman pound, of Gold, would anſwer to 431. 16s. 
of our Money: And allowing Silver at 55. an Ounce, their Pound 
ol Silver, will anſwer to zl. Engl. . 

Libra (Salica.) vid. Solidus. 


| Libra (Saxon. ) vid. Solidus. : ts 
LiBYANs; Inhabitants of a large Trad in Arlen: bonding upon 


 Agypt, to the Eaſt; the Mediterranean Sea, to the North ; the Gulph 


"of Sara, and 10 of che Zaara, or great Delert, to the Weſt; and 
 Mitbiopia, or t 


King om of Barca Was part of their Country *[Baudrand.] . 
Litus, Lidus ; Lita, Lida; the fime with A and Aldia. 


LOGRIAN Sj 


ce 5 147. 


Hef 9 6 ne an 15 e fame 


Abyſſmes, to the South. What f is now called the 


8 
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ept their own Laws; with 
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Locxians; Inhabitants . un. Ege 06 8 
farther (Calabria-ih Inh. Toei. Was > lirde\Repablie'* bt 
the City; has been Jong |: aroma ea andi ĩnſteac d ii d 
bout a Miles diſtance, was built Gieraci: e AE 
Lou BAR D Laws. The Longobarui were originally of Nine inauiu, 
(Sweden and Norway; ). Ay thence- remove he yp Fami 


A 


into Germany ; und alter ſome, JI olleſled 5 of 8 
nia, that Large Country betwixt the Dorubs dis ch 0 8 abr, e 
ing part of Hungary, and Tome lelſer Provinces to x ce Weſt. ! Here 
they were, when, having 1 0 a Reputation for Arms, Narſes, 
dhe Emp. Tuſlinian' s Genera called in; their Aſſiſtance againſt" che 
Goth in Italy, about the year 5505. and afterwards (to tevenge his 
Diſgrace in the Reig n of Juſlin fin ll. I) ſent and invited chem to con 
and ſettle there: which accordingly they did, A. P. 568, and! ſeiz- 
ed on all that art of it which retained from t hem: che name of 
9 Lombardy; ; thit py ſting. of Piedmont, the Alilaneſe, Mont ferrat, 
tua, Modena, Parma, Ferrara, Crema, Bergamo, Breſcia,, Verona, Vi- J- 
cena, Padua, and Bologna. | Sigon. de Regno Italiæ- Baudrand. 
Here they continued 75 years, under a Regal Succefſion,' without 
any written Laws, being gove G0 del by their ancient aud immemo- 
rial Cuſtoms; till K. Rotharis, . 1n a full Council of his Nobili- 
ty, Judges, and Military Officers, collected and reviſed thoſe Cu- 
ſtoms, reduced dem 80 to Writing, (with ſuch Additions and Altera- 
tions as were thought ike ) and | publiſhed! em in form 
| of an Edict, Nov. ,22. A. D,. 643 2, CEE has en us oe i 
large the Prologue and Epilogue of Rotharis to theſe Lins: in 
the former of which, he expreſſl dates his Edict, in the Stk 5 27 
his Reign, the ſecond 0 of, the eien, and the event arb 1 ter the 
coming of the Lombards into Italy. Tho' the year of th en Ara 
1s not added, the Characters of Time here plainly lad down, at 
| laſt, two of them out of che three, ſhew that it muſt have be 


» ® 


4,5 


cen 
as I have ſaid. For (1) It was the 76th y year current after Alboinus's 
firing in Italy. Now this was during the Summer, (for Fe ſer for- 
ward from Pamonia the beginning of April,) A. D. 568. Raron. 
Urſperg. Sigon.] So that Nov. 643 would be the 76th current. (2) 
It was the ſecond of the Indiction, as we are rold cher. Now the 
firſt year in that Cycle of Indiction, (according to the Imperial Ac- 
count, which J ſuppoſe the Lombards to have uſed, ) began Sept. 24. 
A. D. 642; and the ſecond, at the fame day 643; which brings 
Nov. 643 into the ſecond Indiftion. As to the 34 Character, the 
eighth year of his Reign, there is a Difficulty ; ; if, as Stgonins bays, 
he began his Reign in 637; or as Baronius, 638: for chen it would 
be but his ſeven „ or ſixth, year. But the other two Characters be- 
ing certain and oſitiye, I ſhall rather preſutne 1 upon this Compu- 
tation in the Pro logue, that Rot haris came to the Niidde A. D. 636: 
and ſo that Month and Year in which" che other two Chatacters 
center, may fall into che Ws 2 his Reign. However this be, the 
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Ws G OR. Fin "reviſit and correction by G# 
A Regii 610.) and received vottinual by otl 
Princes, down from  Luitprand to the Emp. Conrad. { Lindenbrag 
in Prolegom.] 
LUCAN1; Inhabitants of that part f Ita, i in che ingdom of, N. 
ples, berwixt the Rivers Silarus and Lal, (Selo ot Silaro, arid Lain 
the former of which diſcharges its {elf ; into the Gulf of Frog at 
the Eaſtern corner of it; and che latter into che main Hei, (che 


Ke ly Tuſcan,) about Af miles to che Eaſt of 1 Policaft fro. * 
anſon ! Wen "OY 
Lr CIANS.4 . & the kr as, fy as his Turks alt ü it, N. 
alia.) Their Country lay upon the Mediterranean, berwixt Caria to 
che Weſt, and Pamphylia to the Eaſt. The modern names are"A!- 
dinelli. and Menteſele; and b what 1 can conjecture, ig and 5 art 
of Lycia make. FIN 15 che other part of Lycia with _ lia 
make Menteſele: But writers are at ſome uncertainty in theſe t 2 
when they ſpeak of theſe little Provinces under the Türk; rheir an 
cient Limits, as well as Names being changed. Lan! 
LYDIANS3 2 People of the leſſer Afia allo : betwirt Toma, to the Sea- 
coalt, Sourh-Welt ; and Phryg ia Magn a to the North-Eaſt ; olia, 
to — North. Weſt; and 2 to 1 4 South-Eaſt. The 12255 
 (accordin 8 to Bauch call it now Carafia. 


M. 


Mallum; a County Hall, where the Comes (or chief Magiſtrate ) and 
the Kings udges uſed. to ſit, to hear, Cauſes which could not be 
determined in inferiour Courts. Du Tre, ſne.] 

owes ; I take to imply, ſuch Vagabond Rogues and Beggars as tra- 

velled in Gangs: : for Menge, or Mange ſignifies, in the German Lan- 

guage a great Company, 2 Croud : and by the uſe of the word Mau- 
gones in the Laws, it is plain they were Vibe Perhaps J ſe 
che like kind with our Gypſies : for B. Rhenanus deſcribes them, 

impoſturis Homines ludunt ; as Buluius citès him, Tom. II. col. 119 J 

Meta; (Lombard Laws;) wil p. 174. 

Militia ; (Civil Law ;) was a Term uſed not only ihe A Service, 
or boſts in the Army; but for any civil Function or Office under the 
Crown, which had a Salary annexed to it. Calv. Lexic. Furid.] 
Mundium; (Lombard Laws.) Protection, G Guardianſhip, or Tuition. 

They ſuffered no Woman to live fine mundio, as they called it, at. 
her own arbitrary diſpoſal or diſcretion. [LL. Land L. 2. It. io.] 
For till ſbe was married, ſhe was under her Parents; or (upon their 
Death) under ſome of 45 Relations, as a Guardian, or Protector: 

when married, under her Husband. [Du Freſne.] And probably, when 
a Widow, ſhe either returned again under the Guardianſhip of ſome _ 
Relation, or of the King; for Poteftas Curtis Regie is expteſlly 1 men- 

_ tioned in the Law aboyecited, concerning the wardſhip or Pro- 
tection of Women in general. The Effect of chis was, that the 


5 Injur uries done her might be E and tedreſſed ; and _ 
mat 
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Naar bider; vid. Proſelyte of the Gin. 

Nudi cam ferro; (Charles the Grat.) In thoſe days, fays Baluzius, ſich 

as bad committed a very grievous and extraordinary Crime, were 
ordered (ſonetimes) by way of Penance, to go with Chains upon 
their Neck, Arms, and Body, in Pilgrimage to Rome, and 'other 
Holy Places, till it ſhould be thought fit to abſolve them. And by 
hat he cites from Meabillon, it appæars, that this euſtom flowed ori- 
ginally from ſuch Penances enjoined for the Murder of ſome very 


near Relation; (cho it might be afterwards uſed: for any other enor- 
mous Crime:) the Sword, with which the Murder was committed, 
Wag to be forged into a Chain for the purpoſe, according to his Au- 
chor. However we learn from che Capitulars, that the Fenitent was 

y to go naked, as well as chained : which Baluzius gueſſes, probably 

enough, took riſe from ſome viſions, (or pretended viſions) of the 
Penitentiaries of that time; for (ſays he,) this fort of Men ſometimes 
thought themſelves wondrous wiſe, if they contrived an out of the 
way Penance, tho ever ſo ridiculous. [Baluz. in Notis ad Libros 
Capitular. col. 1198.] ME, Monte BOT LIPID). | 

| O. 

Ora; (Engl. Sax.) was a certain weight of Sjlyer, and not any ſtampt 
Coin: but the Queſtion {till remains, of what weight, or value in 
proportion to our preſent Coin? . paſſes for an Ounce; 
and fo Spelman, and Somyer : who both agree alſo, that it was ſome- 
times reckoned at 164, ſometimes at zd. Selden ſays, that 2 0d 

| made an Ora commonly; and ſometimes, according to the variation 

| of the Standard, 1 6d; but that generally 12 Oras were compured 

| at 20. [Seld. of Tythes, c. 8. p. 203.] Now if all cheſe writers 

| | mean Saxon Pence, (as one would think they ſhould,) it will fall in 

YE rolexably with the Ounce : for a Saxon Penny being 3d of ours, 16 

of them would make with us 4s, and 20 will make 5s. Bur if 
reckoned by our preſent Pence, the Ora of 20 would fall ſhort of 
an Ounce by two thirds, tho 12 of them would indeed make 20 
of our Shillings. What gives me the Difficulty is Sommers Account 
of the Lahſlite; where he lays down the Gentleman's, and the ordi- 
nary. Free-holder's by Marks; the Country-man's by Oras. Now he 
plainly ſhews us, under the proper Title in his Gloſſary, that a 
Saxon Mark was but equivalent to 7s. 6d. of our Money. The 

Gentleman Lahſlite therefore, (of 9 Marks and an half,) amounts 

but to 3/. 115. 3d. of our Coin; the Free-bolder's, (of 5 and an 

half,) to 20. 15. 3d. But the Country-man's 1 2 Oras, if they be reckoned 
(by Saxon pence,) at 5s. each, will amount to 3]. So that this 
| loweſt Rank of Men would have been puniſhed almoſt as "gn - 
ä thoſe 


\ 
1 


E ON nd 0 | at; 4. their 

to 21. 86. which is ſtill more than the ſubſtanrial Free- hold- 
ers. And this 1 take to be abſurd. But ſuppoſe the bord dt 20 
27 preſent Money; 12 of them making no more thin 20 mo- 

ern Shillin 9 Ae de will not indeed make an Ounce, 
wy an 9 proportion in che penalties upon the meaneſt ſort, a 
reſpect to thoſe upon che Degrees above em 
Ordeal, Ge, (Engl. Sax.) Other Nations called it Je Dis x ; 
becauſe it was an appeal to God, (tho more properly an unlawful 


| tempting of bim, ) to diſcover, in an extraordinary. way, the Guilt 
or Innocence of a Perſon accuſed, where there was not Teſtimony 


a ficient for Conviction otherwiſe. Judicium Dei included Trials 


by ſing le Combat, as well as the other Methods I ſhall ſpeak of: bur 
"ot at was properly Ordeal, according. to Spelman, was cither by. Cold 
ater, by k bailing Water, by bor Iron, or by Barley, Bread and Cheeſe. 
There were preliminary 12 5 of ann in 2 Ritual for che pur- 


ſe, which my PVRS, gives at 9 And che Perſon char ed 
d. not to do ſo, if he 


Was firſt 1 to receive che e by | 
„ the Fire, c. (as the 


knew himſelf 125 A Ee 8 
A 0 ee pronounced upon 


Caſe was,) 
"hy to invoke 1 od ks Interpoſition of his 
| in thus ON If by cold, Water, the 


Providence.. The Tri t 
Perſon, in his Cloaths,' i 1 to.2 River, or Pond; and if 
95 * 1 pe Hoated; Guilty. wy 
4 2 W... 5 Ve a to Pu $f m 2 ig ined 3 
en Wag it Fas. 20 "be Vrapt. up, anc ied 


, after three days open \ ao hue Bos, be was ac uitted; if 
N did, he Was 7 5 'Gutley. y bot Tron, thus Perſon 


ak OR \ 


was to take into his hand 3 pet of 122 hot nk. carry it che 
pace of nine Foot; 8 8 rw ah Sel and oped 
5 above in the Cale of 


; 4 der and his 
. (7 of id 1; fü 
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would ſeize him in all his 1 
_ allow of theſe bine e but 
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1 Hem I, A. D. 12 575 
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1 0 ras $ 3 kc; 


- 4alar. Grounds by birth and: gdeleene, 1 Whaſe Poſſeſſion [JOE | 
Eſtate wem eransfarred ;- and he gives an) Authority co this purpoſe 
re 144. Bax Spelman app plies the word 
to any. Nomeſtic, he was obliged to Servitide in particular Fa- 


mily, not by Agreement, but Birth and hee baren lr. 


1 ing bern in *. an nn, . e hin. 12 mob 
Penny, Pence; vid. phie, e ee 


PISIDIANS; their See was the APD (ld Parr = ahl 


in che leſſer Aſia; called now by the Turks Peſt, or . 
cal. [Baudrand.] 


Pound, of Gold, or Silver; vid. Lührs. oo 8 
Prepoſit tus paganus 3 5 (Sax. Sithcundwan.) 1 haye rend 24 5 it in the Book, 
3 p 124. the Steward, or principal 1 employed in a Mannor: 


ut upon farther Conſideration, 1 ink this got exact ; tho 1. let 
it ſtand, becauſe Jam ſtill uncertain whether. to follow Spelmgy or 


Du Freſne. The former fays, ie * received their name from 4 Sax- 
on word which ſignifles fo March, or make a Journey; ; for chat gh 
were always to be in readineſs, on ſummons from. their Lord, 
attend him in Military Sc e v. Sit heundman. 8 * 
the Prepofitus was pf 10 ident Officer, to raiſe the Tenants 
and March them upo iy ok occaſions. But Du Re gives us 
another Notion; ; 5 Gelee him às a \ perry 


2E or 4 2 
| frat in 2 Villa q detide theit "Differences ct . ** char, a 
Was wer the B 127 of the 'Mannor, to Foo, Ap a might 


brought from his Perm, „and and by whom h. 
| Puniſhable or reqoyeable for" any Crime or N. Miſdeme 


Ta wrt 
Fefe. v. Prepofitus : 1. ” 
a4 


peda US , Kc. 
Prætorum Edicta; oma W. vid. E Edita mM L, 


private Crimes; (Rimgn L p.! 727 | „ 
Froſehyte 1 the Gate, or Nabe, (among the Fews z) 3) was 3 Conyert 
from the Gentile I mo, Bald renounce Idolatry, and join with 
Them in the | worſhip, of the true God. He was not receiyed, by 
Cireumeiſion, no Wt t the Law of Maſes. i in other, 55 zects : 


PTY 


but 'undertook 7 0 dende the Seven Ei Precepts « of 


for which reaſon he w ed Nogebige, _ Theſe Prec 5, accord- 
ing to Mt. Sh. IT . Fo yorll p only ths. in 94 804 0 5 
chitning alli glattous Rites an Services, a 5 — 8 Sor 


moſt holy Nat It God, "And elf e 12 705 
mit no "Ma IV. To beware , f 15 1 
tutal Luft. V. To en From Robbery, 7 1 
VI. To erm Fes Civil er 

do it. VII. Md car io mer abet of 515 
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Feral; It already by Sentence 
1 Eb in conſtruction * 


ber, alle die de which falls into. "6 
Thence, in toutlt of tune, Ke removed, 


©. 


1 


of his Effects, and might diſpoſe of them .by Will, and k. 
; Faves of OTE Citizen. 


Ir. 2 3. 1. 1. & J. 4.] The Relegate muſt not come into the Pro- 
A 1 bprbilden e or ſtir out of rhe Iſtand aſſigned him; If he 


5 e iE eng "The $a W ng 10 bf fore Vie i 


EI of Gl, a and 


Fas bbs Ar. 
| nd was initiatell by Cirumciſon, Bapiiſm, and artes fan; 
a Woman-Profelyre: was by che ö latter: 
"Wy n, ae _ Herr 0 0 . 579] IS 


A" . ; 
1 8 _ 1 
aan Ar of: 
. by 
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ging Et Lay. Jy was 14 ſpecies of FE 3. Ad 75 was 


either general, or to an Iſland, For either ( 1) che Perſon had only 


ſome certain Province or are forbid him, (his own-Country, 
and perhaps ſome othets,) into which he might not come; burkad 


liberty to live any where. elſe. 18 (a) He had a particular -Iftand 


preſcribed him, within which. he was obliged to conſiue himſelf 


Relegation might be alſo either for a time, or perpetual : but which- 
ſoever it was, he retained the Right in his Eſtate, and the Prop 


He Interdiſtit 6 5548 af 48. 


id, his Re Relegation (if 1 it Was but for à time,) would be made per- 
perpetual, bug nor to an land, it 
was made to an Ward, If his firſt Relegation were to an Iſland, it 
* Deportation to an Iſland; ind being 

again went our n 
de Pans. LI 48. It. 19. L. 


lo of the 


E — 
inhahitin "All Country berwizt the Rhine, Maeſe, and d1o- 
YO SEE and: par; of deve 


Limburg . 
| or — Treves. Nada Sanſan] . 
Las Were giy byi Thierry K, of Aeta, or Aufiraſta, at the 
lame time tha —— — the like care for the gowariani Traue, 
8 e e 5 12. rer ee Be be.) 
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' Franks, who 


che Rhine ſettled firſt near Mgt in 74 
che Bänke ob 


ERt er Salla, (from. whence. 


N = of Brabant; 17 ln . etius; 
3 4. fp. Pendelin, 1 LL. Sali. Muſtra- 
ö He . GG che ce a TT where theſe 
$ E re made; 505 tlie Raad inhabi g were S0verned by, ew: 


tho' afterwards they ſpread (wich Additions and Alt repakions,) amongſt 
the other wa ai They ere collected Fram their agciene cu- 
ſtoms, * and draw | 13 ; 7ricing,, ſome time before their converſion 


reh h 15 a for the purpoſe, 
TIOt IE he begir ng Pe 
PE Fr of 


e year o 


& no part of an Inheritance fin Land] ſhalf paſs ro, a Woman; but 


 Terrd verd Salicd nulla 


Sanhedrin, 4 Tal dev che grand Conſiſtory, or Senate; Conf. ſt- 


Court of Judicarure : which always fat at Jeruſalem; and could pro- 


ceed originally, in ſome caſes, and alſo receive 1 75 from inferior 
Courts; as from che Conſiſtories of Three, which 


Sarhaet ; 
SAX ol (German) Laws. 
have been formed by Harold the Dane, A. D. 984. [Spelman.) Bur 


pearing older chan the times of Chinlemdight : as in the caſe o. 
Frifian alſo. And it appears by Charlers Capitulatjo de partibus "ry 


chat they had a Body of Laws before His time. As to what is font 
in them concerning Church ' matters,” or their Allegiance to the Kings 


n wonder, chat ſome chings W to Chriſtianity, (to which ci 
were converted, in the Reign of Charles the vans! or to Rs e Kit 
| of the Hooks, (to whom. x 


M0 5 8 Mann as f far as 1 Rei e 
c 


before Harold. Fat 2 5 N 
Sceatta; Engl, 85 Þ A ſmall Coin, but of A we wich u 


Ta E 61088 AK * 
4205 or 122. [vid. . Taft. ver. Bip. Wendel: LB Salis Fe Þ 


When took place, they underwent ſeveral Neviſats; and 
had ſeveral Addirions made to is by/fucceedinp Princes; *parti- 
cularly Charlemaigne, A. D. 728. The . article in theſe Laws, 
againſt Nomen criting, runs thus; “ That in the Salic Count 


che Males only ſhall enjoy it. ¶ Puff. Legi Salice,” It. G1. f. 6. 
De Terrd verd S hed mn muljerem nulla Portio Hæreditati Tran uſit : 7 ed 
hoc wirtlis Sexits acquirit. &c. Or, as Lindenbrogius's Copy : De 
portio Hereditatis Mulieri vtniat; ſed ad vi- 


rilem Serum tota Hereditas pervemat.] Teber. alen Ds r Frefue. | 
Spelman.) © 


ing of Sevenry one Perſons, c oſen by the People, as a ſupream 


t only upon perry 
matters, pecuniary Controverſies, e; and from tho of 3 2 
Three, which had power of Life and Death. [Godwyn.] 
(Welſh 1010 e ET 
p 2s well as the Prifian,” are vas to 


Lindenbrog inſiſts, chat their Code which He has publiſhed, is more | 
ancient by above two hundred Tears; the Parchment and writin 15 


oniæ, A. D. 789. c. 3 3. Where he determines of perjured perſons, 
that they ſhould he dealt with according to the Law of the Saxons, 


of the Franks, (Sr. H. Spelman's great bbjections,) I chink it may de 
eaſily ſolved; by ſuppoſing their ancient and original Laws, together 
with the Additions made by Chriſtian Princes wand in 


ed into one Code together, as was very uſual. And then, it will be . 


#7 4 # 


1 8 fam 


4 1n the Fudicia Civitatis Londonie, preſcribed by K. og 
(the laſt Section,) we meet with a Computation, Which I'was in 


hopes v would haye given ſome Light. The Veregild of an Husband- 
man 5 there ſtate at 200 Saxon Shul 857 a Thane, or . 


inet at mugh! 40 6 
; We rg Key N . 
| er el 8 
oil amount = 7200 rom Sil 


e x10 ofqhcir Pa 
Nella, a | 


a e ey s Frets l 6; 
Parts, NG e "II ak 195 
times 3d. 7 8 12 38537 10. 3. a not 1 — W en- 
der into Fractions for a ſtrict redug Arcoynt; 1 ſuch | 
2s ik is, it does by no means Fw 75 The 1 . could 1 8 
much; becauſe we. meer with ming nt. 

— Aae which I have cited, p. 


EEE 
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4 2 higher Rank 7 _— will he. 87. | „ Why | 
Portion to ao aſt indeed, but neither of them tg. 5 IIS in 
2 word, po ſolid .concluſjan-.can be made in matter ſo abſtruſe as this; 
ung we muſt be content with Darkneſs, Were Light e ba had. 
eaten a, Float MPG 1 e I eſe] 


Shekel of Ser Arik. I. on the ie. on of £4 46 ; 

25, 64, of our Money, or there about. [Greapes, 75 hi K Row. wy he: 
SICAMBRI; The ancient Inhabitants of the County of Buiphen, in the 
Lou Countries. Baudranl ] 

Solidus, Aureus, (Roman.) A Gold Coins of which, kill after Alex Se- 
__ewerw's time, 48 went to the Pound; ſo that 4 of them were att 
Ounce; and the Romany Ounce weighed 438 Engl. Grains: Allow- 


ing 24. for each Grain of Gold, ws, wheat Qunce was worch of 
. our. Money, * wot 30. 135. od. 
7" The: Auxeus tharefors, ll r Spar; Was = ol. 18s. 3d: 
| Bur from. the time of Conſtantine to that of | Gini, nian, (incluſive, ) 
72 of them went to the Pound, 6 to : of Inline, that 
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en. 


7 Pp 95 % 
* Fa 1 wag: ; 
0 dic ain ir by e of Sol. Mi ; 
Slide fe,) "The e Shilling; d only thice of: th 
enarii; and 10 0 theſe Sul Wert to the Pound, e's 8 
Ma: [44 Ti. 15. LL, Friſ.” De Zompoſitionibus.] Who acknow 
_ allo; chat Pound is to be underſtood fr e 9775 
"6 dau Stirh öf Money, without te 110 


therefore, a Pound of Silver to bear the value of 1 of. N 1 Wild 0 


us. 


Tue Friſian Shilling (being the 207½ part,) will 1 — que”! 4 12 
11 5855 


Tz)he Fr „ (a third art of their Shilling, 
But 8 Iden bun) Teckons their: 2M . Ku 
value with the Roman, which was but 7d. 4. and if ſo, Wop Shs >= 
would be no more than 17, 104 4. with us. And Vet, in the next 

page, he ſpeaks of it as a Quarter of the Franks Shilling. WR 

he muſt either raiſe the Franks Shilling to 75. 6d. 8 is We 10 

be done: of lower the Frifian Penny to 34, and their Shilling ac- 
0 cording to 94, to make it a fourth part 5 the Pranks, winch, was 

35. upon the Reduction made by Lewis the Pious. 
Solidus, (Salicus BY The Salic Shilling; c ; conſiſted of 40 of ne Pence; 
as is abundantly evident by their Laws. Wendelin Weus their an- 
= cient Penny to have been but equivalent to Sur 1d. 2 ; And ſo, 
a Shilling, c = onliſting of 40 pence, would anſwer dut 55. 
But Pipin, and more elpecially Lewis the Pious, {as Du Frefne, Sic- 
cama, and Pithats take notice, and indeed the ex reſs Orc ler of. 
Lewis for it appears in the Capitulars, L. IV. c. 7 IF made 2 2 new 
Regulation of their Coin, and brought che Shilling to 12 Pennies: 
their Penny oweyes was faiſed to $d, as I have thewn | in the pro- 
per lace; and ſo, 8 
cir new Shilling, containing 12 of che n new Pennies, 195 be 33. 
The Salic Money was that of he Franks, for Frank and Salic were 
Fynonymous, according to Pithaus, in Gloſſ ad LL. Salicas. 90 
Solis, (Saxonicus ) The En gliſh-Saxon Shilling, conſiſted. of, 5 of 

their Pence. ' Theſe being 4 of them 3d with us now, > 

Their Shilling was, conſequently, in Aa ono ro i 17. 36. 
Their Mark, (30 Pennies,) 

Their Pound, 48 Shillings,) 

© [Sommer : 
Stola; the ordinary Veſt worn Vichin W by the R. 
- which came down to the Ancles : when they went abroad, ey put 

A long Cloak over it. The Stola was only for Woman of Repu- 
_ tation; common Whores were forbidden it.. W 

Stuprator the Man zuilty ol Mile U l e , ne eu. 

Sry vprum ; which, in the ſenſe of the: Rowan Law, was Lewdnefs| commit- 
ed wich or by ſuch unmarried Women as were not common Whores. 
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NS. Theit Country is now called Romania: bounded by the 
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Tun, in Italy ; vid. Charondas, in the Chr onology. 


rcife with Lances and Swords, deligned to 


1 ongſt Princes. The Weapons were generally taken care of, that 
ian Nich 1 38572 Hur 174. i 5p nts b. | bl * | 4h Ed 
„they might do no hurt; the Points being blunted, and the Edges 
"| of the Swords rebated : but notwithſtan ding this, many fatal Acci- 
dents have 7 2 in them; ſome merely Accidents; but others 
by malice of the Combatants, who took theſe opportunities to diſ- 
charge their private Reſentments. They were in uſe from the mid- 
dle of the ninth Century in France, Germany, and at length in En- 
gland, for ſeveral Ages. In France, we find them as low as 15 5 9, 
when K. Henry II received a mortal wound in his Eye by a ſplinter 


ol Montgomery's Lance. [Colle] 
Twelf- Indus, amongſt the Engliſo Saxons; was a Man of that ſuperi- 
' our Rank, whoſe Life was valued ar 1200 Shillings. ¶ Sommer.] 

Twy-hyndus ;, one of the loweſt Rank, whoſe Life was valued but at 

AN een f NIR r n 4 WE. * 1 
2000 Shilfings. [Sommer. Spelman.] 


W. 6 


WAND AI I: They inhabited what is now the Dutchy of Mecklen- 
burg; and were part of the ancient Vandals, ſo famous for over- 
running che Roman Empire in the Welt. ¶ Baudrand.] a 


411 * 
Pa "q 


" x 4 I n 


THz GLOSSAR V. 
Weregild, or Nera. We frequently meet with this in the Laws of che 
middle Ages; eſpecially in France, Germam, and England. It was 
properly a Compenſation in Money paid for the Life of a Perſon 
ſlain, according 0 his Rank, by him tha killed him, or by his 
Relations; or paid to redeem che Crimmal's. Life in Capital Caſes; 
for in thoſe Ages they were very tender of putting Men to Death: 
But it was paid alſo on many other Occaſions; for upon moſt no- 
torious Crimes the Weregild was demanded, rather than ſeverer Pu- 
niſhments inflicted. In the. Caſe of Murder, it was divided ifito 
three parts: the King had one, called Frith-bote, or Fredum, for the 
Breach, of his Peace, and the Loſs of his Subject; The Lord had 
another, for the Loſs of his Vaſſal, called Mau- bote; and che Kin- 
dred of the ar. a third, called Mag- hote, or Cengild, for the Loſs 
of their Relation. At leaſt it was fo in England, according to Spel- 
man in his Life of K. Alfred. Sometimes, according to the Nature 
or Aggravations of the Crime, the Weregild was doubled, trebled, 
&cc. | Spelman.) The Friſian Weregild, ſee p. 17166. 
WIS ICG OTEH Laws. The Wifgoths were the Weſtern Gothe, as they 
were diſtinguiſhed ; who got poſſeſſion of Spain and Portugal, and 
the neighbouring Provinces of France; ¶ Gallia Narbonenſis, contain- 
ing Savoy, Dauphiny, . Provence, Languedoc, and Gaſcany] They 
were governed by unwritten Cuſtoms, as the Nothern Nations ge- 
nerally were for a long while, till Euricus their King, A. D. 466. 
drew them up in Writing: which was afterwards reviſed by Leuvi- 
 gildus, A. D. 5705 And again, with many Additions and Altera- 
tions, by Chindaſuindus, and his Son Receſuindus, betwixt the years 
5641 and 672; and laſtly, by Egica, with the Authority of che 
XVIth Council of Toledo, A. D. 693. This Body of Laws pre- 
vailed as far as their Dominion reached, which I have deſcribed a- 
bove; and for ought I can perceive by Lindenbrog's Preface, is much 
the ſame, (tho the Order ſomewhat tranſpoſed,) with the famous 
Fuero Fuxgo, or Forum Fudicum, of Catalonia. ¶ Spelman. Lindenbr.] 
Mita; (Engl. Sax.) It was a Fine in certain Criminal Caſes. Somner 
ſays, the Vita due to the King, was 160 Shillings; to the Biſhop, 
or Earl, 6o Shillings; to the Thane, or Baron, 3 e Shillings. And 
Selden fays, the uſual Vita with the Engliſh, was z o Shillings. But 


5 


Spelman will have it an uncertain Sum; and by that uncertainty it 


” 


* 


differed from the Weregild, which was fixed; but fo it did, undoubt- 
edly, in the proportion too, as a ſmaller Penalty. I have therefore 
choſen to Interpret it, an arbitrary Amerciament, at pleaſure of the 
Court. ¶ Sommer. Selden of Tythes, c. 8. Spelman.] * 
Whynebwerth; (Welſh Laws;) a Fine, or Sum of Money, due to a 
Woman from her Husband for his Adultery. [LL. Hoel-Dbha.] 
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Civil Law 58 
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Ancient Romans 255 
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